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Tue title of the volume lying before us which we have just pre- 
faced above, is one, which we doubt not, will have suggested to 
every intelligent lawyer the supply of an important deficiency. 
Such, at least, was the anticipation which gave a glow to our 
thoughts as we read its advertisement in the newspaper. Just the 
desideratum ! we almost involuntarily exclaimed. Nor did the 
appearance of the volume, when we took it up for examination, 
abate the eagerness of our expectations ; a handsome, well bound 
octavo, of nearly seven hundred pages, with good type and paper, 
and outwardly sustaining the pretensions of its title. But will the 
contents answer to the exterior ? was the next inquiry ; and this is 
a question which we have taken more time to answer, as well out 
of justice to the author, as for the benefit of our readers. 

We are constrained to say, then, that the book does not entirely 
meet our expectations. It undoubtedly contains some contribu- 
tions of value to the criminal department of American jurispru- 
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dence ; but it is neither an authoritative treatise on our own adju- 
dications, nor by any means an accurate and complete reduction 
of the English. It bears marks of much research and diligence ; 
but is neither comprehensive or complete enough for an historical 
or theoretic disquisition of its subject, nor close and thorough 
enough for practical and professional purposes. We had two 
points of inquiry uppermost in our mind in examining it. Does it 
contain all the cases? Or, without professing completeness in that 
particular,— does it furnish any new and valuable commentary upon 
the unsettled questions of its province? We may mention a third 
which found a place among our hopes, but which we suppose we 
had hardly a right to expect to have met in a book intended for 
professional use ; though it is one which we trust will one day be 
gratified. Does it suggest anything for the systematizing or statute 
amelioration of our present diversified and defective penal law ? 

Without making any complaint of disappointment in this latter 
regard, we proceed to give as fully and as fairly as our limits will 
permit, the results at which we have arrived in answering the two 
other inquiries. We do nof find all the cases brought together. 
In respect to the English, the deficiency is palpable. Whether the 
neglect is intentional, and from a design to impress an American 
character as much as possible upon the work, we do not under- 
stand. But if Mr. Wharton had this in view, he certainly seems 
to have abandoned his principle in all those instances where he 
quotes nothing but English authorities in corroboration of his text. 
We are puzzled, indeed, to make out his scheme. For much the 
greater part of the way nothing but English standard law, corrobo- 
rated by Hale and Hawkins, and yet no reference to the later Eng- 
lish writers, or their collections of cases. We have not yet detected 
a reference to Roscoe, Deacon, or Gabbett, and hardly more than a 
bare mention of Chitty and Russell. He says, to be sure, in his 
preface, that “it would be trespassing too much on the time and 
patience of the profession to do more than give full abstracts of 
such (treatises) as bear upon our system:” but why, if he does 
not cite the cases, does he not at least give us a reference to the 
passages of the text-writers, where we may find them collected for 
ourselves? We lave our fears that he discards too much of the 
jurisprudence of the mother country, under his views of selection 
and abstraction. At least so far as the collection of English law is 
concerned we are not yet prepared to throw aside our old favorites 
already named, and more especially a new favorite in the shape of 
Mr. Greaves’s last edition of Russell. 

Nor is Mr. Wharton’s collection of American cases to be relied 
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on; though he has taken a wider range of research than any of 
his predecessors, and brought into notice trials and decisions which 
might have ordinarily been overlooked. We will enforce our re- 
mark with a few examples, though we hope not to seem to have 
enlisted in a partisan censure of his labors. 

Under the head of Burglary, the recent important decision of 
the Massachusetts supreme court, Tully v. The Commonwealth, 
(4 Met. 357,) that the statute definition of house-breaking has done 
away with the common law requisitions of the offence, so that bur- 
glariter no longer makes a part of the quo modo of the crime, is 
omitted. At least we have sought in vain for it under the chapter 
on Burglary, and we find no mention of the case by way of quali- 
fication to the statement on page 367—the well known statement 
of the common law principle — “ that the offence must not only be 
laid to be done feloniously, but also burglariously ; which is a term 
of art, and cannot be expressed by any other word or circumlocu- 
tion.” We call the decision an important one, because in connec- 
tion with a class of cases which have begun to form a line of prece- 
dents in the Massachusetts courts, Joss/yn v. The Commomeealth, 
(6 Met. 236); Devoe v. The Commonwealth, (3 Met. 316); Com- 
momecalth v. Squire, (1 Met. 258), the old landmarks of the com- 
mon law are fast vanishing in the jurisprudence of that respectable 
commonwealth, before the supposed efficacy of statute-phraseology 
— phraseology too, which has hardly changed a whit for the last 
half century, and under which common law technicalities had 
hitherto been deemed indispensable. 

There is no title, at all, of Judgment or Sentence. Accordingly 
we miss a series of Massachusetts decisions, sixteen at least in 
number, running back to the year 1820, (the date of a new pro- 
vision in her legislation,) and which form a complete system of 
jurisprudence upon a branch of law peculiarly American. We 
allude to what is called the Additional Sentence law, growing out 
of penitentiary punishments, by which a re-committed convict is 
made liable to an additional sentence, on the bare ground of his 
recommitment. This is a procedure which is recognized in the 
statutes of at least eight other states than Massachusetts, and there- 
fore these cases are too important to have been omitted. 

Under the same head, and throughout the book, we find the 
omission of most, if not all, the American cases where questions of 
legality of sentence have arisen on writs of error or otherwise. 
This is quite a full head, embracing in Massachusetts alone, up- 
wards of twenty decisions. (See also Metcalf and Perkins’s Digest, 
Title, Conviction, where the cases are carefully collected down to 
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1835.) Some of this class, if not the most important, are certainly 
among the most novel and curious criminal cases to be found in 
the books. Thus, in Massachusetts, it is held, in Commonwealth 
v. Loud, (3 Met. 328,) that where an illegal sentence has been 
served out, it shall have at least the effect to protect the prisoner 
from another punishment for the very same thing, though imposed 
according to more accurate formalities. But if he be proceeded 
against as a re-committed convict, by information — the informa- 
tion setting out his previous convictions — he will be liable to an 
additional punishment, though all those previous convictions are 
erroneous on their face; the court in such case being bound to 
regard a judgment as valid, until reversed on error. Wilde v. The 
Commonwealth, (2 Met. 408) ; Hopkins v. The Commomvealth, (3 
Met. 460.) The hardship of the practical working of this decision, 
in making a convict liable to additional punishment on the very 
ground of former erroneous sentences, has been remedied in part 
by legislation — Stat. 1843, chap. 80; which contains a provision, 
that before any additional punishment shall be imposed upon the 
convict in such case, it shall be the duty of the judge to suggest to 
the prosecuting officer the filing of a writ of error to reverse the 
former erroneous judgment, and to order stay of sentence till the 
question of its validity can be heard in the court of errors. So he 
is only entitled to one writ of error to ascertain his rights; and the 
court will not reconsider their opinion upon any point of law which 
was open on the former hearing, however manifest the newly dis- 
covered error. Booth v. The Commonwealth, (7 Met. 285.) A 
mistake in any part of a criminal sentence, however small, vitiates 
the whole: and the prisoner is not liable to further procedure. 
Shepherd v. The Commonwealth, (2 Met. 419); Christian v. The 
Commonwealth, (5 Met. 580.) And it makes no difference whether 
the mistake makes in his favor by way of an award of sentence, 
less than the statute requisition, or against him by way of a greater. 
Wilde v. The Commonwealth, (2 Met. 408); Stevens v. The Com- 
monwealth, (4 Met. 360.) These two last points are but an affirm- 
ance of the recent English cases of Aing v. Ellis, (5 B. & C. 
395,) and King v. Bourne, (7 Ad. & El. 58); and of the Irish, 
Reg. v. Hartnett, (Jebb’s Cr. Cas. 302.) In this latter case the 
prisoner had been sentenced to be hung; and on the judgment’s 
being reversed for omitting the order that his body should be given 
up for dissection, it was held that he was entitled to go scot free 
of all punishment. The author quotes and gives a pretty full ab- 
stract of the recent important decision in Reg. v. Daniel O’ Connell, 
(11 Clark & Fimnelly, 15,) establishing the law of England, that 
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one good count will not uphold a criminal judgment entered gen- 
erally, where the same indictment contains others which are bad. 
But he omits to draw attention to what we consider a fundamental 
doctrine of the case, that this is so upon error ; whereas he puts 
the decision under the head of Arrest of Judgment. On this point 
we notice the omission to put in contrast with the decision of the 
house of lords, two American cases, at least, decided on error, in 
conflict with it — Jennings v. The Commonwealth, (17 Pick. 80,) 
and Carlton v. The Commonwealth, (5 Met. 532); though he cites 
another case in which, we believe, these are referred to. 

We will only allude to one further head under which we have 
noted a deficiency in citation of the authorities : and we only do it 
because of the general interest of the question. And that is upon 
the point, whether a demurrer to an indictment for a misdemeanor 
risks the defendant’s whole case, so that he will not be allowed to 
plead over after judgment against him. Mr. Wharton’s remarks 
upon this head are (p. 183-4,) “In the English courts, at the pre- 
sent day, it seems that the defendant shall have judgment of re- 
spondeas ouster, in every case of felony where his demurrer is ad- 
judged against him; for where he unwarily discloses to the court 
the facts of his case, and demands their advice whether they amount 
to felony, they will not record or notice the confession ; and a de- 
murrer rests on the same principle. There is a distinction, how- 
ever, between felonies and misdemeanors, for in the latter, if the 
defendant demur to the indictment, whether in abatement or other- 
wise, and fail on the argument, he shall not have judgment to an- 
swer over, but the decision will operate as a conviction. In this 
country the general practice has been, in such cases, where there 
is on the face of the pleading no admission of criminality on the 
part of the defendant, to give judgment quod respondeas ouster, and 
the English distinction does not seem to be recognized.” Ina 
recent case before the Massachusetts supreme court, however, 
(unreported), where a demurrer had been filed at the suggestion 
of the court below to test the validity of an indictment for a misde- 
meanor, and where the office and effect of the demurrer were thus 
drawn in question, the court considered the point altogether unset- 
tled, and signified to counsel that they would not hear argument 
upon the question of law intended to be raised, except upon the 
footing of rendering final judgment on the whole matter, pro- 
vided they should come to the conclusion that the demurrer put 
the whole in issue. The case involving merits, the counsel there- 
upon withdrew his demurrer, and the point was left undecided. 
But the court had before them, at that time, one American author- 
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ity, at least, which our author does not cite, Evans v. The Com- 
monwealth, (3 Met. 453.) The Vermont case of State v. Wilkins, 
(17 Verm. 151,) has come out since the preparation of his volume 
for the press, we presume. But the following recent English cases, 
showing an important qualification of his statement, are not em- 
braced in his citations. Reg. v. Odgers, (2M. & Rob. 479); Reg. 
v. Philipots, (1 Car. & Kir. 114, note b.); Reg. v. Bowen, (Ib. 
501); Reg. v. Birmingham and Gloucester Railway, (3 Ad. & F1. 
N. 8. 223.) From the three first of these quotations it would ap- 
pear that the defendant is not entitled to plead over as a matter of 
right in all cases of felony, after demurrer overruled, filed on his 
part; and in the latter, the queen’s bench even allowed counsel 
to file a demurrer to an indictment for misdemeanor, upon the ex- 
press understanding of liberty to plead over if the judgment should 
be against the demurrer. 

The second point of examination which we proposed at the out- 
set, in reference to Mr. Wharton’s treatise, was the exercise of 
comment and discrimination upon the conflicting decisions and un- 
settled questions of his department. And here the topic which we 
have just touched upon, namely, the distinction between felonies 
and misdemeanors, suggests one important subject which we should 
naturally expect to find thoroughly discussed in a treatise upon Amer- 
ican criminal law. The distinction, in old English law, is doubt- 
ful and shadowy enough ; but has it ever been legitimately trans- 
planted into our jurisprudence, and in what shape is it recognized 
here at the present day ? 

How do we find these inquiries disposed of in Mr. Wharton’s 
book? ‘Twenty lines, in his first chapter, seem to embrace all 
that he has to say of the matter. Perhaps the four following, on 
the first page, sum up his opinions as much as any extract which 
can be selected. “In this country, with a few exceptions, the 
common law classification has obtained; the principal felonies 
being received as they originally existed, and their number being 
increased as the exigencies of society prompted.” If this latter 
clause means to state that felonies were punished as at common 
law, in this country, according as the courts saw fit to multiply 
them without statute authority, we doubt the correctness of the 
position ; at least for the latitude of New England. We have 
yet to find any authentic statement of capital punishment being 
enforced in that section of the country, without express statute. 
Perhaps judgment of limb may, in some instances, have been 
exacted. But the following case from Connecticut practice, a state 
by no means remarkable for judicial scrupulousness in criminal 
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matters, scems to demonstrate that not even that extent of author- 
ity was ever assumed by the courts there.‘ In 1743, the superior 
court suspended judgment against a malefactor convicted of an 
atrocious mayhem, which was felony by common law,”—(but which 
Chief Justice Parsons, in Commonwealth v. Newell, 7 Mass. 245, de- 
nies was ever transplanted as a felony to this country,) —‘ because 
no punishment was prescribed by statute, and petitioned the legisla- 
ture for direction ; who thereupon resolved ‘that the judges cause 
such punishment to be inflicted, as to justice appertains, according 
to their best skill and judgment.’ The court adopted the /ex ta/ionis, 
and awarded membrum pro membro.” State v. Danforth, (8 Conn. 
120, per Peters, J.) And three Massachusetts reported cases, at 
least, Commonwealth v. Barlow, (4 Mass. 439); Commonwealth v. 
Newell, (just cited,) and Commonwealth v. Carroll, (3 Mass. 490,) 
make strongly against the idea of any other crimes being punished 
as felonies than those expressly made such by statute. We do 
not, however, doubt the existence of the fact as stated by Mr. 
Wharton, (in the sense in which we interpret him,) in reference to 
South Carolina,’ where laws as old as the Conquest retain their 
pristine rigor ; and perhaps the same may be true of all the states 
south of New England. We should be glad, however, to see more 
evidence to corroborate the statement than is to be found in our 
author’s pages. 

In this connection we would inquire if it would not serve a use- 
ful purpose in any treatise on American law, to designate, under 
the head of each state, what crimes still remain felonies in its code. 
Speaking for Massachusetts, we know that it would be doing a 
real service to the profession — perhaps, even, to the judiciary — 
of that state, to clear up the point. At any rate we have heard 
that the higher branch of the state legislature were not a little puz- 
zled, and confessed much ignorance upon the matter, at its very 
last winter’s session. As it makes a part of Mr. Wharton’s plan 
to give the statute offences of a number of the states, and the deci- 
sions under each so far as they are peculiar, ranked separately, we 
think he might without much difficulty have carried out the sug- 
gestion which we have just made, or given his opinion, at least, in 
those instances where the line of distinction is not apparent. 

Mr. Wharton limits his compilation of statute offences, as his 
title-page indicates, with few exceptions, to only four of the states ; 


' We are happy to see that the governor, in his recent message, recommends the 
establisliment of a penitentiary for that state. We had hoped better for North 
Carolina than that she should have rejected the proposition for one, as she has 
recently done, upon direct popular vote upon the question. 
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Massachusetts, New York, Pennsylvania and Virginia, besides the 
enactments of the federal union. So far, then, as the local statu- 
tory law and jurisprudence of the other states is peculiar, so far 
the plan of his work is left incomplete. We are aware, however, 
of the bulk of volume which the entire digest of the statute crimi- 
nal law of the states would require, and of its comparative unim- 
portance for general purposes when made ; and if the profession 
in the different states find all their state cases cited under one head 
or another, we do not know that we should have any right to re- 
mark upon the deficiency. But we do not wish, by our silence, to 
be construed as admitting the justice of the selection of Virginia, 
for one of the four states whose criminal Jaw is most important for 
general consideration. On the contrary, we think her criminal 
jurisprudence quite inferior to her neighboring sisters’, North Caro- 
lina and Tennessee —(owing, this may be in the case of North Car- 
olina, to her severely penal statute code, and want of penitentiary 
punishments,)—to say nothing of some more northerly states, not 
quite so old in duration, or so abundant from their size, in materi- 


als for decisions. And as for her statute code, if the revision of 


1819 is still in force, as we see it mainly is, from comparison with 
Mr. Wharton’s citations, we think it by no means deserves to be 
quoted as a specimen of American legislation, or that the decisions 
growing out of it are of any great value beyond the line of the 
state’s jurisdiction. Virginia is the state which executed, in nine 
years, the major part of two hundred and three prisoners, under 
the name of keeping them in her state prison ; shutting them up in 
such kind of solitude, and permitting such neglect of medical treat- 
ment, that one man out of about every eight within the peniten- 
tiary, perished. This took place between the years 1524 and 
1833. (See Prison Discipline Society’s Report, Vol. II., p. 288.) 
She is the state, also, which has lately passed the law, (for the 
benefit of judicial carelessness, we presume,) that if a prisoner has 
received one illegal sentence, he is to be arraigned and receive 
another, secundum ariem. Whether this applies in cases where 
the lash and cropping have been administered, is not set forth. 
Stat. 1845, ec. 70. 

Having been drawn into this comment upon the local law of one 
state, we are led to notice our author’s truly republican principle 
of collating the cases, and extracting from them what he calls the 
American law. He seems to hold it legally as well as politically 
true that all the states are equals, and as good, one as another. 
Hence for the most part he lets their judicial decisions speak for 
themselves, and announce their own doctrines in their own way. 
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So far as we can discover, he rarely exhibits any partiality or pre- 
ference in his mode of arranging them, now putting a New York 
or Massachusetts case at the head of his list of citations, and now a 
Delaware or Alabama one. ‘The decision of any state, however 
small, and however small the decision, serves to make up a com- 
ponent part of his digest. If the authorities differ, it is so many 
and of such states on one side, and so many and of such other 
states dn the other, There seems to be no need felt of ‘striking a 
balance where there is a difference, or of raising a question where 
they all happen to agree. And on the other hand there does seem 
to be an obligation to mention cases even of the smallest kind, if 
they happen to have been judicially decided. We speak some- 
what sweepingly, we are aware; but we only mean to characterize 
strongly a general want of bold and vigorous judgment of the au- 
thor’s own; such as we are sure, from his occasional comments on 
New Trials, Homicide and Insanity, he is capable of exercising, if 
he pleases. 

Now this free and equal style of compilation, and let-alone mode 
of digesting, though necessary and excusable within certain limits, 
—excusable on the ground that books must be made to sell, and 
necessary, because sectional law, however meagre, is still the law 
within sectional jurisdictions, — will not excuse our author for 
adopting into his republic of jurisprudence certain other decisions 
and books of decisions, which no necessity of regarding local law 
compelled him to recognize. We allude to a class of reports like 
Thacher’s and Wheeler’s Criminal Cases, and the City Hall Re- 
corder, with decisions or dicta from which he plentifully supplies 
his pages. These books are not American law, we can declare. 
They never came into the Union upon any just principle, even by 
way of “ annexation,” and we protest against their making a part 
of the confederacy. To be American, we trust, jurisprudence is 
not to become synonymous with everything common and cheap, 
and own for its essentials the opinions and impressions of every 
magisterial lawgiver in the land. American should mean free ; 
and so far from servilely adopting and repeating the oracular re- 
sponses of all the municipal tripods in the Union, the American 
jurist should feel himself authorized to call in question even the 
highest authorities of the highest tribunals, if they do not accord 
with his notions of right reason. The jurist, and, least of all, the 
American jurist, is not the subject of any state or local jurisdiction. 
His very position demands eclecticism. He musé discriminate and 
prefer between the nine-and-twenty judicatories of the nation; and 
he is untrue to the requisitions of his age and the advantages of his 

















394 WHARTON’S AMERICAN CRIMINAL LAW. 


position, if he does not assert and maintain his right of private opi- 
nion and independent judgment. Let us have no more American 
books, say we, which have no mind of their own. Least of all, 
let not the commentator on criminal law in America, silently ac- 
quiesce in and give his implied sanction to the chance-medley of 
opinions and doctrines and modes of interpretation, which now 
make up the bulk of our decisions in that department. Let it be 
understood, that it is required of him to bring to his task “ the spi- 
rit and the judgment equal or superior,” and that his office is not 
ministerial subservience, but revising oversight. 

How can the writer on our general criminal law, pass by in 
silence such decisions and _ principles of decision, as the following, 
for instance, taken from the reports of a state whose civil juris- 
prudence is very generally respected ! — “ It is a fair principle of 
construction to extend the language of penal statutes beyond their 
natural import and plain meaning, provided the legislature do not 
interfere to express their disapprobation; and the court will con- 
tinue such construction till the law is settled otherwise by statute : 
Hence the cabin of a vessel, is either a direlling-house, or a shop, 
within the Statute of Burglary, which contains no mention of a ves- 
sel.” State v. Carrier, (5 Day, 131).' “ But a settled practice of 
sentencing to the state prison for life, where there is no statute 
limiting the discretion of the court for the particular offence, (the 
practice being at least so far settled as to have been recognized 
five times within seventeen years,) is not such a definite determi- 
nation of the law as to entitle a prisoner to trial upon indictment 
found by grand jury, where the constitution provides that all trials 
shall be so had in case the punishment may be imprisonment for 
life ; consequently a proceeding by information at the motion of 
the prosecuting officer, is an allowable one, in the instance of the 
offence in question.” State v. Danforth, (3 Conn. R. 112.) A 
decision characterized by one member of the bench, “as subver- 
sive of a government of laws.” (See per Peters J. p. 124.) Says 
the learned judge just quoted, in farther comment upon other eases 
in the same state’s jurisprudence: “ Our learned commentator 





1 By way of contrast with this decision, we invite the reader’s attention to the 
early Massachusetts case of Commonwealth v. McMonagle, (1 Mass. R.517,) where, 
under the Statute of Burglary, containing the words ‘ dwelling-house,”’ “ shop,”’ 
“or other building whatsoever,’ it was held that @ store was not @ shop, and must be 
averred to be @ building, before the prisoner could suffer judgment upon an indict- 
ment under it. A decision upon the first ground certainly, none too nice, upon the 
authority of innumerable English precedents. 
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(Swift) says, ‘ courts have assumed the discretionary power of pun- 
ishing as misdemeanors those acts they deem criminal, though 
warranted by no express law ;’ or, in the language of this court, 
‘public shows or exhibitions (and of course, acts) which outrage 
decency, shock humanity, or are contrary to good morals, are pun- 
ished at common law.’ By statute, effecting or attempting an es- 
cape from newgate, is punishable by imprisonment therein; our 
courts have extended it to other prisons. By statute, attempt- 
ing to commit a rape is subject to the same punishment: our 
courts have extended it to administering potions, without effect or 
injury, to the intent to provoke unlawful love. By the civil law, 
assuming a false name or character is punishable with death; not 
at all by statute or common law; our court doom such offend- 
ers to newgate. It is said the exercise of this power is necessary. 
If so, statutes are unnecessary. If the judiciary is competent to 
adopt statutes, define crimes, and prescribe punishments, a legisla- 
ture is useless.” * So, in the same state it has been held that a 
school-house, is an out-house, within the Statute of Arson. State v. 
O’ Brien, (2 Root, 510.) * 

And yet again we find the same court declaring, that the true 
principle of construing penal statutes compels them to decisions 
like the two following. Where a statute, providing for the security 
of the city of New Haven from fire, enacted that no dwelling- 
house of wood, having a chimney in it, should be erected within 





' A curious specimen of the jurisprudence or legislation of the same state, or of 
both, quite illustrative of the spirit of austerity which dictated the decision against 
love potions, just remarked upon, is afforded in the recent case of Wilson v. The 
State, noticed in our journal, Vol. vi. p. 452; where a man was sent to the state 
prison for two years as guilty of the crime of incest, for marrying and cohabiting 
with his wife’s daughter by a former husband. The sentence was reversed by the 
upper court, on the ground that the statute, forbidding a man to marry his wife’s 
daughter, could not be construed to cover the case where the mother had first died, 
— the relation of mother and daughter ceasing on the occurrence of that event. 
We are not quite sure, however, whether, as matter of law, the decision of the 
lower court did not give the true construction to this statute relic of the blue laws. 
The enactment is one derived from the old Mosaic precepts ; and under the same 
provision in Massachusetts, derived from the same source, the commissioners for 
revising the statutes in 1836, and the legislature in acting upon their recommenda- 
tion, have positively fixed by statutory declaration, which stands for law at this 
day, that in the case acted upon by the Connecticut courts, the marrying parties 
are guilty of incest. (Rev. Stat. ch. 75, §3. See Commissioners’ Report correspond- 
ing.) So at least we read the statute, though its terms are not entirely free from 
ambiguity. 

* In the language of the court, “a most important out-house to all the inhabit- 
ants who built it.” But we are happy to see such a ruling, upon such a reason, 
most emphatically repudiated in the recent case of State vy. Bailey, (10 Conn. R. 
144.) 
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certain limits, it was no offence to put up the wooden dwelling- 
house and build the chimney for it on the outside. Daggett v. The 
State, (4 Conn. 60); nor to turn an old wooden meeting-house 
into a dwelling-house, and occupy it as such. Booth v. The State, 
(4 Conn. 65.) This by the same court, which had held, as we 
have seen, that a cabin of a vessel was a dwelling-house, for the 
pains and penalties of burglary! We are tempted to express our 
surprise, in the same connection, that the court should have over- 
looked or overruled Lord Coke’s scriptural law, bearing so strongly 
upon their meeting-house decision: That ‘ whoever breaks and 
enters a church to steal, is guilty of burglary, because a church is 
the dwelling-house of God; for it is written, ‘my house shall be 
called a house of prayer, but ye have made it a den of thieves,’ ”’ 
—a dictum, as is now well understood, savoring strongly of the 
character of a pious fraud. But more seriously, we ask, can de- 
cisions like the above go into the body of American law uncriti- 
cised and unchallenged, and help make up that jurisprudence in 
which we all ought to take a common pride and interest ? 

Perhaps, in suspending our remarks upon Mr. Wharton’s book 
at this point, as we shall be obliged to, we shall not leave the fair 
estimate of its worth which we intend to convey. We hasten to 
say, then, that we think it a book worth its price to the criminal 
practitioner. It contains a much fuller collection of American 
cases than Russell, with the able editing of Mr. Metcalf at an early 
day, and of Mr. Sharswood in 1844, or than Chitty with Mr. Per- 
kins’s valuable notes, (ed. 1841), or than Roscoe in Mr. Shars- 
wood’s edition of 1840. Neither is it an imitation or re-vamping of 
any of the treatises with which we are acquainted. It wants at 
present a table of cases, and a better index, which perhaps have 
led to a greater complaint of deficiencies on our part than really 
exists ; but with these, which we trust the author will by all means 
supply in a future edition, we hesitate not to say that it will be 
really serviceable to any one who is disposed to investigate the 
general criminal law of the Union. 
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Recent American Decisions. 


Circuit Court of the United States, Massachusetts District, October 
Term, 1346. 


Futter v. Cousy. 


A seaman stands in relation te the master of a vessel like a child to a parent, or 
an apprentice to a master, or a scholar to a teacher, so far as regards obedient 
and respectful deportment, and is punishable corporally for a deportment or 
language not obedient or respectful. 

The punishment, however, must be not excessive, considering the nature of the 
offence, and a single blow with the hand, producing no wound, is not so. 

A seaman, on receiving such a blow for such an offence, is not justified in draw- 
ing and brandishing a knife or an axe; nor is he justified in using them to 
prevent his arrest, whether for the original offence, or the use of the knife. 

The master is authorized to order the mate to assist him to make such an arrest ; 
and the mate and the master may seize deadly weapons in order to resist those 
of that character in the hands of the seaman, and to put down mutinous and 
insubordinate conduct in him and the rest of the crew, dangerous to the officers 
and the safety of the vessel, and to restore order and obedience on board ; and, 
if necessary, may use them for this last purpose. A seaman has no right to 
refuse to lay down such deadly weapons, till the officers do theirs first, and is 
not protected from further violence in such case by law, if, retreating to the 
prow of the vessel, or by any other course than obedience. 

But if then punished improperly, or too severely for a past offence, he has full 
redress on his return ; or if attacked, without provocation or disobedience on 
his part, he can defend himself ; and under all excessive blows and punishment 
for disrespect or disobedience, he can justify as a child or apprentice or scholar 
resisting the excess. 

In the present improved condition of seamen, it is best not to punish corporally 
any except minors for slight offences, and unless in case of mutiny and immi- 
nent peril, it is better to delay all punishment till the parties have full time to 
become cool, and apologize. 


Tuis was a libel filed before Judge Sprague, in the district court 
against the defendant and Reuben Frye. There was no service 
on Frye. That court rendered judgment for the libellee, and from 
that judgment the libellant appealed. ‘The case came on for hear- 
ing at the last May term; and the substance of the libel appeared 
to be as follows: Fuller having been hired as a seaman on board 
the ship Clarissa Andrews, on the 13th March, 1845, while en- 
gaged at sea in mending some sails, alleged that the master charg- 
ed him with sewing uneven, and struck him, and swore at him, 
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and went to his cabin for his pistols, and called for his mate, and 
both followed him, one with pistols and the other with a belaying- 
pin. The libellant took up an axe to defend himself, and refusing 
to lay it down, unless the mate first laid down the pin, the master 
fired at him, and wounded his face with shot, and put out one of 
his eyes, and endangered the sight of the other ; and afterwards on 
the voyage inhumanly placed him in irons, to his great damage, in 
the sum of $1999. 

The Answer of the captain admitted the shipping of the libellant 
as alleged, but averred that he did not perform his duty faithfully, 
or obey orders, but tried to excite mutiny, and to use his knife 
against the enforcement of orders. It further averred, that while 
the libellant was mending the sail, and was asked why he did not 
sew straight, he replied, that he sewed it as directed by the captain. 
The latter told him to give him none of his insolence, and the 
libellant replied, “I am no more insolent than you ;” which, being 
language not proper to his commander, on board a vessel in pre- 
sence of the rest of the crew, the libellee struck, or slapped his head 
with his open hand; whereupon the libellant drew his knife, and 
the libellee called on the mate to assist in securing him. It aver- 
red, next, that when the mate came forward for this purpose, the 
libellant made two passes at him with his knife, and that the libel- 
lee then ordered the mate to knock him over with the capstan bar, 
if not able otherwise to disarm him; that the libellant then seized 
an axe and threatened to cut down whomsoever approached him, 
and retreated under a boat, and refused absolutely and uncondi- 
tionally to return to duty. It stated further, that all the crew then 
left their stations, and two of them refused any assistance to the 
captain, and one encouraged the libellant, — whereupon the libellee 
deemed it necessary to procure arms and subdue the offenders, 
and ordered him to put down the axe, or he should fire ; and the 
libellant replying he should not, he took aim at his right arm, by 
which the axe was held, and with a pistol loaded only with shot, 
and standing eleven feet from him; that his wounds were carefully 
dressed as soon as the ship, which was drifting without anybody at 
the helm, could be got under way, and the men recalled to duty. 
In respect to the confinement of the libellant in irons, it was aver- 
red not to have been till his conduct indicated there was danger in 
his being at large; and on reaching the port of Havre, he was 
placed in the hospital till the vessel sailed for this country, when 
te was brought home in a cabin, and allowed to come on deck at 
times, and in no way treated with harshness, nor essentially in- 
jured. 
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Leave was asked and given to amend the answer ; but as the 
amendment was offered since the testimony was closed, the libel- 
lant was allowed time to take further evidence and ask further 
questions of his witnesses, to explain or rebut it, if by filing an 
affidavit he expected he should be able to rebut it. The testimony 
in the case was mostly in depositions ; and the court requested the 
rest of it, after hearing two witnesses orally, to be taken before a 
magistrate or commissioner, with notice to the opposite party.’ 
The evidence will be stated in connection with the opinion of the 
court, and the conclusions formed from it, so far as they may seem 
to be material. 


F. W. Sawyer, for the libellant. 
Bigelow and Clarke, for the libellee. 


Woopsvry, J. Most of the testimony in this case, as to the dis- 
puted points, comes, on the one side from seamen, and on the 
other from the mates, corroborated by two or three of the sea- 
men. ‘The former witnesses for the libellant give an aspect to the 
case more as set out in the libel ; while the latter, for the libellee, 
tend strongly to sustain the averments in the answer. In relation 
to the points most material, the contradictions are not so strong as 
on some subordinate questions of very little moment in settling the 
rights of the parties. It must be admitted, from all the proof, that 
the libellant in the end suffered severely ; was shot down, put in 
irons, and deprived for some time of his liberty. This was done 
by the respondent, and it is certain that he should be made to atone 
for it fully, unless showing a justification by the misconduct of the 
libellant, and the legal authority of the captain, either to punish 
him to such an extent, or to do the acts he did in the suppression 
of mutinous behavior by the libellant, and in the preservation of 
the vessel, crew, and cargo, under the captain’s charge. The 
truth of the case can best be ascertained by examining the 
facts chronologically, and applying the law to them as we go 
along, after fixing what they are, as near as may be. amidst the 
conflicting testimony and circumstances with which the truth is 
surrounded. It is stated by both classes of witnesses, that the 
libellant first used language which, however usual in private life 





? In admiralty cases, this court would have the testimony taken in writing, when 
convenient, if it is to go up to another court; otherwise oral. (Dunlap’s Adm. Pr. 
251-2; 2 Br. Ct. of Adm. 428.) In the supreme court it is heard only in writing. 
(3 Wheat. 77.) 
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between persons in like stations, was, from a seaman to his com- 
mander, before the rest of the crew, and at sea, at least disrespect- 
ful if not insolent. It was of bad example to others, considering 
the relations which exist between officers and their men, and which 
relations demand towards the former a courtesy and obedience 
that are necessary, if not indispensable to preserve order and safety 
tu both life and property on board. 

The next material fact testified to on all sides, and admitted in 
the answer, is, that the captain returned or punished this language 
with a blow. Some of the witnesses say two blows ; others speak 
of but one. The general character given of the captain is not that 
of harshness or quickness of temper and ‘great severity, but rather 
the reverse ; while that of Fuller, though not bad in the opinion of 
some of the witnesses, was such that, according to a part of the 
evidence, he had previously stated he would take no short answers 
from any of the oflicers. The voice of the captain on this occa- 
sion, is also sworn to have been mild; while that of Fuller was 
harsh and angry. Iam inclined then to the conclusion, on all the 
evidence, that the blow struck by the captain was a single one, 
and not severe; nor was it cruel or unusual. He swears it was 
with the open hand. No one pretends it knocked the libellant 
over, or left any mark or bruise. It was not then a cruel punish- 
ment; and we all know it not to have been an unusual one. ‘The 
conclusion is, that if not entirely justifiable, it was still not so much 
beyond what the disrespectful language of the libellant provoked 
for punishment, and excused, as to justify him in drawing a dan- 
gerous weapon, and making, as some of the witnesses testify, two 
passes with it at the mate when he came forward to secure the 
libellant, under the commands of his superior. At the time the 
captain called for the mate, according to some of the evidence, the 
libellant drew his knife, and said tothe captain, ‘ I will be damned 
if you flog me.” And the truth probably is, from all the evidence 
as to this point, that he drew the knife rather to prevent further 
punishment anticipated than on account of the blow he had receiv- 
ed, or in mere retaliation of it. Neither his life nor limbs were 
then in danger, and it was his duty to have obeyed the commands 
of the captain to lay down his weapon, and submit to the discipline 
of the ship; and if that had then been carried further, and into a 
severity not justified by the facts and the law, he would be entitled 
to, and would doubtless have received ample redress on his return 
home. (4 Wash. C. C. 340; 1 Peters’s Ad. R. 171, 192.) The 
acts of congress punish a captain for extreme severity and miscon- 
duct, as well as a seaman for disobedience. This court will always 
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be quite as anxious to redress any wrongs inflicted on the less in- 
telligent seaman, as on his more educated officer, — the law de- 
manding a strict adherence to duty from both, proper language no 
less than proper acts, as the only means of protecting the rights of 
both, and rendering their situations respectable, and securing the 
interests and welfare of all concerned in the voyage. (See United 
States v. Peterson et al. Mass. Dist., May term, 1846.) 

So far, then, as this blow, standing alone and independent of the 
firing, and wounding afterwards, is now set up as a separate ground 
for recovering damage, it would seem, if technically njustifiable, 
to warrant no damages but nominal ones— no others from it hav- 
ing been proved or pretended to exist. But so slight a blow asa 
punishment for insolence seems to me not a crime in a captain. 
In common cases between individuals, it it true that words do 
never justify blows; but between officers and seamen all blows 
are proper for disobedience and insolence, which are justifiable by 
a parent toa child. (See cases cited hereafter.) It is the peculiar 
relation between the parties, which changes their rights and 
powers. A parent may strike a child for disrespectful words, and, 
on a like principle, may a captain strike a seaman, notwithstanding 
what is said in Cushman v. Ryan, (1 Story R. 100, 106.) It 
must be done, however, mildly, moderately, judiciously, but still it 
may be so done, and not going beyond that— for that alone 
damages ought not to be given, where the seaman who is struck, 
first forgot his duties and treated his superior with disrespect, and 
especially as here, where no actual damages were sustained by the 
blow. In the present instance, by this blow no wound was inflict- 
ed — no blood drawin — no weapon used — no flogging given, nor 
whipping with rope, stick or cane. And though under sudden im- 
pulse and disrespectful words, Colby may have struck a slight blow 
with his hand, which had better have been omitted, and confine- 
ment, or some other punishment substituted, yet 1 could not say 
that a parent so acting was liable to damages to a child so oflend- 
ing, and the law is the same on these subjects between masters and 
seamen. It is a little singular, that as long ago as by the laws of 
Oleron, it was provided, “ if any of the mariners impudently con- 
tradict the master, he (the seaman) also ought to pay eight den- 
iers, and if the master strike any of the mariners, he (the seaman) 
ought to bear with the first stroke, be it with the fist or open hand ; 
but if the master strikes him more than one blow he may defend 
himself.” (Art. 12 in 1 Pat. Ad. Rep. 26, Appendix.) 

The first point made then is, in my opinion, not sustained so as 
to show any right to damages for the blow then struck. The 
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libellant, on the contrary, having committed the first offence by dis- 
respect, and, not being punished for it with any severity or cruelty, 
or damage whatever. He was wrong in the second place, in 
drawing a dangerous weapon and brandishing it at his officers. 
Remembering this, we are prepared to proceed to the next ground 
set up in the libel and argument for recovering damages, in con- 
sequence of the subsequent firing of the pistol at the libellant by 
Colby. In deciding justly on this, it will be proper to examine 
the history and progress of the transaction after what has been 
already explained. Without discriminating as to these, with care, 
the facts existing at different times and the rights existing under 
different states of things, and different powers and liabilities of the 
parties will be in danger of confusion, and of producing erroneous 


conclusions. It seems, that the master at once gave the mate 


orders to take Fuller into custody, and the next material evidence 
relates to the drawing of his knife by Fuller, to the seizure of the 
belaying pin by the mate, and then of the axe by the libellant ; 
and his threats to use it against any one, including the captain or 
any officer, who should approach to arrest or disarm him, and his 
refusal to lay the axe down, notwithstanding the repeated orders 


of the captain, unless the mate would first lay down the capstan 
bar, which he held in his hands. But the whole testimony shows 
that the mate had no orders or design to use the capstan bar unless 
it became necessary to disarm the libellant. His whole object with 
it was the arrest of Fuller. ‘There was no danger, then, of great 
bodily injury from the mate or master using the bar, if Fuller had 
laid down the axe and knife and obeyed orders, whatever confine- 
ment or other and further punishment might be anticipated for his 
original oflence. It was, therefore, his duty to lay down his wea- 
pons, as commanded ; and he was in further wrong to stand out 
for conditions and terms with his officers before laying them down. 
His attitude in resisting them and disobeying them in this way, 
about which most or all of the witnesses agree in their evidence, 
was also of evil example on board. It led one of the crew to unite 
with him in disobedience. It induced another to cheer him on. It 
caused the man at the wheel to abandon his post — the last post 
to be left under any peril; and led to great disorder and danger in 
the whole vessel. Indeed, Fuller seems to have avowed principles 
as to subordination at different times after coming on board, which 
compel the court, however unwillingly, to put an unfavorable 
construction on his acts, and often to credit the evidence for the 
captain when it conflicts with that of Fuller concerning his mo- 
tives and conduct. Firstly, as testified, Fuller had expressed the 
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determination to take ‘no short answers” from his ofiicers ; next, 
not to submit to any flogging; and finally, he would use and not 
lay down deadly weapons, and would disobey all orders to do it, 
until the officers should make terms with him and previously dis- 
arm themselves. 

Such insubordinate resolutions naturally Jed to disorder and 
mutiny, and at last involved the whole crew in danger, as well as 
the vessel and cargo. It is true, some cases say that the sailor 
may oppose a further infliction of personal chastisement by escap- 
ing and even by resistance, so far as to protect himself against 
injury. (3 Wash. C. C. 526.) But this might mean resistance to 
protect himself against undeserved and great bodily injury, ‘and 
not resistance to a moderate chastisement, to which he was legally 
liable for some offence. Because, if legally liable to it, a corres- 
ponding duty is imposed on him to submit to it, and on the master 
to inflict it. Any other reasoning or conclusion would be involved 
in absurdity, and hence courts say other seamen “ are bound to 
assist the master to constrain, imprison, and bring to justice any 
disobedient, mutinous and rebellious mariners.” (1 Peters’s Ad. 
192.) That the master, in the heat of the moment, may have con- 
templated putting Fuller under arrest, and inflicting some further 
chastisement, is probable from the evidence. But that this was 
likely to be severe if Fuller submitted and apologized, unless he 
provoked more by brandishing the knife and axe at his officers, 
and refused to obey them by laying the latter down, does not seem 
probable from the evidence, and did not in my view justify him in 
persisting not to obey and lay them down till others of the crew 
thus became insubordinate with him— the helm abandoned, and 
the vessel in danger. If yielding submission, and afterwards 
punished immoderately, ample redress would have been given to 
him on his return home. (1 Peters’s Ad. 192.) But not submit- 
ting, in that exigency the master having armed himself, as de- 
scribed in the answer, deemed it his duty to disable the libellant so 
as to make the arrest, and put down anything like mutiny on ship- 
board, and restore order and security. Accordingly the captain 
then fired at him, and thus caused the injuries most complained of. 
If his firing became necessary to regain his authority, when disre- 
garded and trampled on, and was required in order to restore obe- 
dience and to secure the vessel, at that time become adrift, how- 
ever severe the course, and however painful the consequences, it is 
not punishable by law. United States v. Peterson et al. (Mass. Dis. 
May, 1846.) Considerable latitude of judgment must be allowed 
in such exigences to him who is responsible for all the lives and 
property on board. . 
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But at the same time, on such occasions, officers must exercise 
due clemency and firmness of nerve. ‘The peril must be manifest 
—the disobedience clear—and the step taken not unusual, not 
immoderate, and not apparently uncalled for, in order to accom- 
plish a justifiable end with suflicient promptness and certainty. 
Though in some respects questioned and questionable, the position 
of the libellee was probably of this last character. 

So a grand jury of his country have once found, and so the dis- 
trict court has once decided in this prosecution. (See Law Rep. 
March, 1846, Judge Sprague’s opinion.) Whatever of impressions 
to the contrary might, in some particulars, have made me hesitate, 
independent of these findings, these last weigh something in mat- 
ters of doubt. They do not and should not induce me to form any 
conclusion as to facts, which were not sustained by testimony enti- 
tled to credit. But decisions below in admiralty are often to be 
presumed correct till an error or mistake is clearly shown, else liti- 
gation would be encouraged. Cushman v. Ryan, (1 Story R. 
96-7.) The conclusions in favor of the respondent are also 
strengthened by several other circumstances, such as the general 
considerations grewing out of there being no proof of his having 
any previous hostility or grudge towards the libellant — of the mild 
and good character of Captain Colby generally — of his attention 
to Fuller’s wounds subsequently, and placing him in a hospital 
while in port—of his keeping him in irons only while insubordi- 
nate—of his going before the American consul, at Havre, and 
exposing all the facts and courting an investigation —and of his 
not striking the libellant at all till disrespectfully treated, and of 
his not firing with balls instead of shot, nor so near to Fuller as 
likely to kill him, —nor at all, till every other mode had failed of 
producing obedience and restoring order, without making what 
he considered a derogatory compromise with an offender. I think 
the testimony competent, too, as a part of the res gest@, that Colby 
said at the time of the transaction, he meant not to fire at F.’s 
head, but the arm which held the axe, and that this goes far, with 
the other facts just named, to repel any idea of his intention to kill 
}’., or to wound him so severely as he did. 

If this was the first trial of this case, however, I should doubt 
whether the exigency was so very pressing and dangerous as to 
have required so strong a measure as using fire-arms without some 
longer delay, and some further attempts in the mean time to get 
the ship under her helm, and the rest of the crew on duty. Iam 
also inclined to the conclusion, that, had he left the libellant till that 
was accomplished, and then returned and remonstrated against his 
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dangerous course, after he had enjoyed time to become cooler, the 
firing would not have been necessary ; nor would this have evinced 
any want of due firmness, but less of passion. Remembering, 
however, on such occasions, that in human bosoms passion must 
exist, more or less, on both sides — that men of different tempera- 
ments and habits will act differently in the same cases, and with 
equal honesty —and that obedience is often necessary to be prompt 
in order to command at all due respect and influence in captains 
of vessels, (1 Peters’s Ad. 174,) I yield something of my doubts on 
these matters to the latitude of judgment and differences of opinion 
incident to such positions —to the obvious fact that one present 
can judge of the danger better than the absent —- and to the force 


of the two findings before referred to in his favor. In relation to , 


the subsequent confinement and irons put on the libellant, they 
were natural and justifiable after the violence and disobedience he 
had been guilty of—the officers then justly believing him to be a 
dangerous man. Especially was it justifiable when the libellant, 
as is proved by some of the witnesses, still evinced an insubordi- 
nate disposition; and the irons were then continued on, only till 
obedience was promised and confided in. 

Many adjudged cases, which have not yet been cited, seem to 
lay down principles that fully sustain the views I have expressed 
as to the law on the facts, according to their aspect to my mind 
under the contradictions which exist. It may not be amiss to clas- 
sify and present several of them. Thus it is well settled that a 
master of a vessel may punish a seaman for disrespect, disobedience 
or disorder on board, as far asa parent may achild. United States 
v. Freeman, (4 Mason, 512); Bangs v. Child, (Ware, 506); 3 
Kent’s Com. 181; 4 Wash. C. C. 340. Other cases say, as far as 
a master may an apprentice. Case of the Agincourt, (1 Haggard’s 
Ad. 271); or a schoolmaster a scholar. 14 John. 123, by 'Thomp- 
son, J. To stir up others to disobedience, or to, refuse duty on 
ship-board by a seaman is, by express act of congress, made a 
crime. The master has a right to respectful demeanor, as well 
as obedience. 4 Wash. C. C. 340; Ware, 224; United States 
v. Smith §* Coombs, (3 Wash. C. C. 525.) But this right is 
of no use unless he is justified in reasonably enforcing it, 
when refused, by punishment inflicted by himself. United 
States v. Freeman, (4 Mason, 511); Thorne v. White, (1 Peters’s 
Ad. 171.) He may, therefore, chastise corporally, as well as 
confine when treated impertinently or disobeyed. Michaelson 
v. Dennison, (3 Day, 294); Thompson v. Busch, (4 Wash. C. C, 
340.) But he must not punish for mere immorality as a man, if 
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conducting properly as a seaman. Ware, 506. Nor must he 
chastise for offences as a seaman in a manner indecent. 1 Story, 
101. All punishment, also, must be inflicted only to a reasonable 
extent, as well as in a reasonable and decent manner. Abbott’s 
Shipping, 176, note; Brown v. Howard, (14 Johns. 123); 4 Ma- 
son, 812; Turner’s case, (Ware, 83); Cushman v. Ryan, (1 Story 
R. 100); Lord Stowell, in the case of the Lowther Castle, (1 Hag- 
gard’s Ad. 384); 1 Wash. C. C. 316. But when justifiable it may 
continue, with proper weapons, till submission or obedience is en- 
forced, else the power becomes nugatory, abortive, and fails to pro- 
duce the very object for which it was enforced. 3 Day’s R. 295. 

As obedience should be prompt and uncomplaining, Ship Men- 
tor, (4 Mason, 87,) and the master sustained while enforcing obe- 
dience, Rolf et al. vi Ship Maria, (1 Peters’s Ad. 192,) and asa 
master often has not physical power to enforce it, he may, if neces- 
sary, resort to weapons, and the law will protect him. But he 
must resort to proper weapons. Thorne v. White, (1 Peters’s Ad. 
174,) and some cases limit the use of weapons, and especially 
deadly ones, to the prevention of mutiny or its suppression, and 
do not countenance it for merely punishing past offences. 3 Wash. 
C. C, 526, and 1 Peters’s Ad. 118. But such weapons imay be used 
as are necessary to effect the object, Abbott, 237, note, when it is 
to obtain obedience, and not to punish for a past offence. Curtis 
on Admiralty, 89, 90; Bee’s Ad. R. 248, 239. And much more 
may he do all this when the seaman resorts to violence — deadly 
weapons himself; and the crew appear mutinous, and the vessel 
becomes in danger. United States v. Peterson, (U.S. Cire. Court, 
Mass, Dist., May, 1846); 1 Holt Shipp. 430. If the captain was, 
in such a case, to stop to consult others, or to argue the case long 
with the offender, or not use weapons when other means failed, the 
vessel might be lost. Ware, 223. 

When punishment is merited, its extent cannot be weighed very 
nicely in the scale. It must be clearly excessive, or no damages 
are to be allowed. Thorne v. White, (1 Peters’s Ad. 174,) and 
notes; Butler v. McLellan, (Ware, 219.) In some cases the cap- 
tain should take time and consult, when in others it is not safe. It 
is best to consult when he can, as it is more satisfactory to all par- 
ties, and allows reason, rather than passion, to speak and reign. 
Abbott’s Shipp. 186-7; 1 Peters’s Ad. 186,172; Bee’s Rep. 284; 
Smith v. Sampson, (15 Mass. 365.) See the rule in the Marine 
Ordinance of France, (Section 22d.) And the more especially 
was this consultation proper and necessary, in ancient times, when 
the crew and officers were often joint owners of ship and cargo, 
and all but nominally equal in education, and standing, and skill, 
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Here several appeals were made by the captain to Fuller for 
submission, and the mate was conferred with before firing; and 
time was again and again given to lay down the axe: and it was 
not till a crisis of disorder and disobedience, with others of the 
crew as well as him, and of peril to the vessel had arrived, that 
Fuller was disabled, and order and obedience restored. It will be 
seen, that the object of Colby, on this occasion, in firing, was not 
to punish for a past offence, where the instrument used should not 
be deadly, but was to make an arrest, procure submission and obe- 
dience, and defend himself and vessel against mutiny. Deadly 
weapons, thus used and thus necessary to accomplish a legal end, 
are not forbidden. They may be the only ones likely to accom- 
plish it. Curtis or Adm. 90; 15 Mass. 365; 14 Johnson, 119. 

Finally, it will be further seen, that though Fuller retreated, and 


some ancient ordinances provide, that the captain shall not follow’ 


a retreating mariner to the prow of the vessel, (1 Peters’s Ad. R. 
174,) yet Iam not aware of any such distinction settled by prin- 
ciple or practice in modern times, when a seaman is pursued to 
arrest him for disobedience, and not in a mere unprovoked aflray, 
and the more especially when, as in this case, the seaman is also 
pursued to disarm him while in a state of mutiny. 

I have thus spoken of the law of this case, as it appears to me 
to be on the facts, impressing themselves on my mind as the last 
do, amidst several contradictions, after much deliberation. What 
the law ought to be, and could be with safety and more advantage 
to the mercantile marine, is another question, and one which it 
does not belong to the judicial tribunals to decide, so as to make it 
arule of action. A distrust of the necessity of flogging in the 
army and navy is certainly increasing elsewhere as well as in this 
country, and for punishment of crimes in the civil and municipal 
affairs of society has by many states been entirely abandoned in 
their penal codes. In the merchant service, if not in the navy, it 
would seem not very difficult or hazardous in the present improved 
and improving character of seamen in this country, for our legis- 
latures to substitute other punishments for blows of any kind, espe- 
cially on adults.. And, considering this improved condition of 
morals and education among seamen, and especially American 
ones, considering also the greater privileges and rights conferred 
on all American citizens, however humble, and whether seamen or 
landsmen, — considering further, that the authority to inflict per- 
sonal chastisement in the case of parents or children, and masters 
or apprentices, to which this has always been likened — is to be 
exercised in most cases over minors only, it may well deserve 
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legislative attention, whether the master of a vessel, except in the 
case of minors, should be allowed summarily and without any 
trial, to inflict corporal punishment at all on his crew, or any be- 
yond a very limited extent, unless it be necessary to repel per- 
sonal assaults, or suppress a manifest mutiny, or riot. For a time, 
as an experiment in other cases, a resort could be provided and 
limited to mere confinement —loss of wages, and prosecution in 
the courts on the return of the vessel. But my official duty requires 
me to say such is not the law now, and never has been the law in 
this country, or probably in any other ; and it would be a usurped 
judicial legislation for any court to attempt to introduce it as law 
without a previous charge and direction by another department of 
the government. 
Let the judgment below be affirmed. 





Supreme Judicial Court, Maine, October Term, 1846, at Bangor. 
Srare v. Ezra Canney. 


The testimony given by a deceased witness, in a former trial, in a civil or criminal 
case, may be proved by a witness, who took minutes of the testimony, using 
the words of the witness and not his own, although he cannot say that he can 
give the exact words used by the witness, and although he omitted most of the 
connecting words, and although he cannot say that he took down all that the 
witness said, and cannot testify without his minutes. 

The testimony given as above by a witness, who has since become insane, and is 
still so, cannot be proved, it appearing that it was not a case of confirmed and 
hopeless insanity. 


Inpictment for the wilful murder of Mrs. Sarah Emerson, in 
Orono, on the 14th of April last. In the progress of the trial, the 
government offered John A. Peters, Esq. to prove what a witness, 
now deceased, testified, at the examination before the magistrate 
in April. Mr. Peters testified that he acted as counsel in behalf 
of the government, at the examination ; that the deceased witness 
was sworn and examined; that he took down her testimony in 
writing, in the usual mode, using her language and not his own ; 
that he took it substantially as the witness gave it— made it more 
concise than the witness gave it. He left out many of the connect- 
ing words, but preserved her language as well as he could; that 
he had a general recollection of her testimony, but could not state 
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three lines without his minutes; that he could not say certainly 
that he took down all the testimony of the witness, as there was 
considerable testimony in cross-examination of many of the wit- 
nesses as to localities, which he did not take down, and he did not 
remember whether this witness was examined or not on those 
points. 


Kent and Cutting, for the prisoner, hereupon objected to the 
introduction of the testimony; (1.) as being in contravention of 
the bill of rights, which provides that the accused shall “ be con- 
fronted by the witnesses against him.” (2.) That if admissible in 
civil cases, it was not so in criminal cases. (3.) That if admitted, 
the witness must state the exact words of the deceased witness, and 
all that ste said. ‘The counsel cited various authorities, and par- 
ticularly Commonwealth v. Richards, (18 Pickering, 434,) and 
Warren v. Nichols, (6 Metcalf, 261.) 


Moor, attorney general, with whom was Waterhouse, county 
attorney, replied, and cited authorities. 


Tenney, J. said, in relation to the objection arising under the 
bill of rights, that our constitution was not more ample and guarded 
than the English common law under magna charta, and this kind 
of testimony was admitted there. The right secured applied to 
the witness, and not the subject-matter of his testimony. An op- 
portunity had been given to cross-examine, and the evidence had 
been given under oath. He was of opinion that the rule applied 
in criminal cases. On the other point, he was of the opinion that the 
testimony might be admitted, even according to the cases in Mas- 
sachusetts, and particularly Warren v. Nichols, (6 Metcalf, 261,) 
where the conclusion of the court was that the witness must state 
the testimony in the /anguage of the witness. In this case, Mr. 
Peters, in effect, said that he could state it in all essential particu- 
lars, in her language. 


Surrey, J. concurred in relation to the constitutional question, 
and on the other point he also concurred in the views of his asso- 
ciate, in determining the question then before them. He pro- 
ceeded at some length to give his own views on the general ques- 
tion of the admissibility of this kind of testimony. He said there 
was some conflict in the decisions, and he was not in all respects 
satisfied with the reasons given in any of them. What is the pur- 
pose ? It is to introduce to the jury the same testimony which the 
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deceased gave under oath at a former trial. Is the language evi- 
dence? Never. It is only the means of communicating facts, and 
the jury act upon facts. As an illustration, in the case now on 
trial, witnesses had testified that the deceased had many wounds 
inflicted, and also to other facts. Ask any one of the jury if they 
can repeat the exact language, in which those facts were commu- 
nicated, and they will say they cannot. They act upon the facts 
communicated, and not upon the vehicle by which the facts are 
communicated. ‘The vehicle is dismissed. The court and jury do 
not act upon the words, except in some peculiar cases. ‘The rule 
that the exact words must be given, originated in the remark of an 
English judge, and was incorporated into Mr. Phillips’s treatise. 
In Massachusetts, they say you cannot introduce the same evidence, 
unless the witness can give the exact words, and all of them. 
This I dissent from. The same ideas and facts are the same evi- 
dence. ‘The witness here says that he has no doubt that he took 
down her testimony substantially, using her own words and not 
his own, except some small words. He says he must recur to his 
minutes. This he has a right todo. He says there may be some 
facts stated by the witness which he does not remember, and has 
not on his minutes. But he also says, if any such, they relate to 
geographical limits, and the situation of buildings. ‘These things do 
not touch the question of guilt or innocence. It is objected that 
this decision creates an issue, as to what was in fact testified to by 
the witnesses. The answer is, if it may create such an issue, the 
same kind of issue may arise, where a witness undertakes to give 
the exact words. In fact, the latter rule would probably lead to 
more issues than the former. 

Wuirman, C. J. was not present. 

The witness then gave his testimony as to the evidence of the 
deceased witness. 

Subsequently, the government offered the same witness to prove 
what a witness testified to at the same examination, that witness 
having, since that time become insane, and being in the insane hos- 
pital. It was proved that she was insane, but the physician of the 
hospital stated that it was nota hopeless case; that there was a 
prospect that she might recover, and the chance was probably 
somewhat in favor of recovering. 

The court, upon this evidence, excluded the testimony, deciding 
that if such testimony can ever be admitted in case of insanity, it 
can only be in the case of confirmed and hopeless insanity, and 
not in a case like this. 

The trial was one of considerable interest, as a case of circum- 
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stantial evidence. The substance of the testimony was, that Sarah 
Emerson, a widow, aged about sixty-eight, lived with her son, 
Timothy, who was unmarried, in the town of Orono, in a secluded 
neighborhood. The family consisted of herself, son, and a grand- 
son about fourteen years of age. The prisoner had worked for 
Mr. Emerson about one month, aud had inquired, at different 
times, of the boy and another son of the deceased, about the money 
of the son and mother. On Saturday before the murder, which 
was on Tuesday, the 14th of April, the prisoner settled with Em- 
erson, and the same evening paid a small sum of money to the 
mother, and she went out and brought in her pocket-book and 
made change. ‘The prisoner knew that Emerson intended to go 
to town-meeting on ‘Tuesday, —and in fact Emerson and all the 
men of the neighborhood, with one exception, did go to town-meet- 
ing, eight or ten miles distant, on ‘Tuesday. On ‘Tuesday morning, 
before breakfast, the prisoner left Timothy Emerson’s, and went 
to another house, about one hundred rods distance, where he had 
agreed to work. He took breakfast, and then went into the woods 
to cut wood. About half past eight o’clock he retyirned to the 
house and said he could not split the wood, it was hard, and that 
he had a lame shoulder. The woman of the house asked him to 
come in and she would bathe his shoulder. He declined, and said 
he could do something in digging the cellar — that he would go up 
to Timothy’s and get some opodeldoc that he had in his chest there, 
and also he would see Timothy about a scraper, to use about the 
cellar. The prisoner then went to Timothy’s. When he arrived 
there, Timothy Emerson had left. Prisoner said to the boy, he 
wished he had the opodeldoe he had left in his chest, in Bangor. 
This was before he went into the house, about nine o’clock in the 
forenoon. A neighbor was there on business—no other person 
there. This man started to go away and the boy started with him. 
The prisoner was then standing near the door of the house, out- 
side, the deceased in the door talking with him. The prisoner 
called to the boy and asked him to come back, and he would go 
gunning with him. The boy did not return, but went down the 
road, a mile or more. 

The next fact testified to was, that after an absence of an hour, 
or hour and a half, the prisoner returned to the place where he 
was at work in the morning, and found the woman and her son at 
work in the field, picking up stones. He told them he would try 
and do a little to help them—that he did not put on the opodel- 
doc, as an Indian there advised him to put on spirits of turpentine. 
In about fifteen minutes a person came and called them to come 
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to him. They started —prisoner did not seem to hear at first. 
There was evidence that he was somewhat deaf. Upon being told 
that Mrs. Emerson was killed, the prisoner expressed surprise — 
said it could not be, perhaps she had only fainted —if killed, the 
Indian might have killed her. The woman, her son, and the pris- 
oner went up to the house of Timothy. There the deceased was 
found on the floor, with ten or eleven wounds on the head, several 
of which were mortal. Her skull was fractured in many places. 
In the ash-hole an axe-handle was found bloody. This axe-handle 
was left in a shop, opposite the house, by the boy who made it. 
A bureau, in another room, was found split open, apparently by 
an axe. ‘I'wo axes were found in the entry. In the drawer split 
open were two bags, one of which contained one hundred and 
eleven dollars, and the other a smaller sum. The first belonged 
to ‘Timothy, and the other to the boy. These two bags were un- 
touched. The next day, in the forenoon, a chest up stairs was dis- 
covered split open. 

When the prisoner arrived at the house he went in with two 
boys — did not go up stairs — remained in the house not over three 
minutes — came out and asked what he could do. He was told to 
go to Bangor and give notice, and get a coroner. He did start at 
once, and went to Bangor. On his way, he stated that an Indian 
or Indians had killed Mrs. Emerson. He stated to one witness on 
the way, that he was told an Indian had killed her, but he had not 
seen the Indian, and did not know the Indian. He called on the 
city marshal and told him that an Indian had killed Mrs. Emerson 
and robbed the house —he said he cut open a bureau and a chesé 
up stairs. He said he went to bathe his shoulder, and whilst bath- 
ing the shoulders the Indian came in —that the Indian did not say 
what he wanted when he came in, and he did not know what he 
wanted — said the Indian was there twenty minutes before he left. 
All the description of the Indian he could give was, that he was 
about forty years of age, thought he should not know him again. 
The city marshal told him he had better go to Orono town-meet- 
ing, and notify the sons of the deceased. He did go; but when 
the city marshal found him at Orono, two hours or more after- 
wards, he had not given the notice to the sons, but had put up his 
horse and was found in the streets. 

After the prisoner was arrested, a spot, much resembling blood, 
was found on his overalls. Before the spot was pointed out to 
him, he was asked if he was subject to the nose-bleed. He said 
he was not. Afterwards, when the spot was pointed out, he said 
he did remember having the nose-bleed in the woods, when at 
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work with Emerson, — he must have got it on then, or when he 
killed a calf for Mr. Emerson. He did not deny that they were 
blood spots. It appeared also in evidence, that in the course of 
the week before the murder, the prisoner killed a rabbit, when in 
company with the grandson; but there was no evidence that he 
then had on these overalls. Mr. Emerson said he did help him 
kill a calf, but it was some time before; and that these overalls 
were washed after that, and mended by his mother, and the pri- 
soner put them on clean the Sunday before the murder. 

When the prisoner was afterwards asked if he did not say a 
chest was cut open, he said he did. He was asked how he knew ; 
he said Mrs. Colburn told him so. On being afterwards told that 
Mrs. Colburn said she did not, and that she did not know of any 
such fact until the next day, he said then some other person must 
have told him. ‘There was no evidence that any one did tell him. 
The coroner’s jury, which sat at the house in the afternoon of the 
14th, heard nothing of a chest up stairs, and Emerson said he dis- 
covered it the next day. 

The only evidence that Mrs. Emerson had money, or that any 
was taken, was, that she had a pocket-book, and on the day before 
her death her son saw her receive a one dollar bill and put it into 
the pocket-book. It was supposed she had money. ‘This pocket- 
book was found. No money was found by those who testified, 
but it was not proved who first found it. It was proved that the 
boy had a chest in a bedroom below, in which was a small quan- 
tity of gin. ‘This was found unlocked and about half the gin gone. 
The key of this chest was in his vest pocket, which hung upon a 
nail near the chest. The prisoner had a jug of gin behind the 
shop, not all drank up. It was proved that an Indian called at T. 
Emerson’s the night before the murder, and wanted rum, which 
was refused; he talked about his sprees, &c., and remained until 
nearly ten o’clock. 

The next morning two Indians came there about sunrise, and 
asked for rum; asked to see Mr. Emerson; did not go into the 
house, but went down the road to Bangor. A witness, introduced 
by the prisoner, said he met two Indians about three miles below 
Emerson’s between 7 and 8 o’clock in the morning; that they 
passed him, and he went on; that in about an hour afterwards, he 
then being about one mile from Emerson’s, saw the same Indians, 
both drunk, returning up the road towards Emerson’s, and they 
passed out of his sight. The government introduced several wit- 
nesses, who testified that the above witness had told them, soon 
after the occurrence, that he met the Indians, but he said nothing 
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about seeing them again returning ; and one witness testified that 
he told him the story as he told it on the stand, within a few weeks 
after the occurrence. An Indian was called as a witness, and, after 
being theologically examined, was admitted. He said that he and 
another Indian were on the road that morning ; that they called at 
a house, and there got a glass of rum each, and promised to pay 
for it when they sold their muskrat skins ; — but, with an inimita- 
ble chuckle and grin, he observed, that they had sold their muskrat 
skins, and the man had never got his pay. He said they came 
directly to Bangor, and did not turn back. 


The case was argued at length by Kent for the prisoner, and 
Attorney-General Moor for the government. Judge ‘TENNEY 
charged the jury fully upon the law and evidence. The jury, after 
an absence of five hours, returned a verdict of guilty of murder in 
the second degree. 

The prisoner was sentenced to confinement at hard labor in the 
state prison during his natural life, in accordance with the Revised 
Statutes, chapter 154, which provides as follows: ‘ Sect. 2. Who- 
ever shall commit murder with express malice aforethought, or in 
perpetrating or attempting to perpetrate any crime punishable with 
death or imprisonment in the state prison for life or for an unlimit- 
ed term of years, shall be deemed guilty of murder of the first de- 
gree, and shall be punished with death. Sect. 3. Whoever shall 
commit murder otherwise than is set forth in the preceding section, 
shall be deemed guilty of murder in the second degree, and shall 
be punished by imprisonment for life in the state prison.” 





A Case from the Year Books, 42 Edw. Il. fol. 23. A. D. 1368. 


The following translation from the ancient Norman French of the Year Books 
will show the style of reporting in the earliest days of our jurisprudence. The 
case was in the common pleas, of which court Fynchden and Moubray were at 
that time judges. Cavendish was made chief justice of the King’s bench 
in 1366; but how he came to sit in this case does not appear. Kyrton was 
made a judge of the common pleas in 1366, according to the Chronica Juridi- 
cialia; but in the present case he seems to have acted as counsel for the de- 
fendant, against Belknap, who was for the plaintiff. 


Waste was brought against one supposing that he had done 
waste in lands which he held for term of his life of a lease from his 
ancestor, which he leased by the deed which is produced. 
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Kyrton. Your ancestor released all the right which he had in 
the same lands to us, for term of our life, for him and his heirs ; and 
bound himself and his heirs to warranty; and also that he and 
his heirs would not demand any right or claim, or challenge for 
term of our life in the same land; and we demand judgment, if 
against the deed of your ancestor an action of waste would lie 
against us. 

Belknap. Sir, you well see that he has pleaded nothing but a 
release made for term of his life ; made by our ancestor, — which 
deed does not disprove that the reversion is in us ; and our action is 
brought for waste done since the death of our ancestor ; so that the 
deed which he has pleaded ought not to oust us of our action. 
Wherefore we demand judgment. 

Kyrton. And we judgment from the time that he had know- 
ledge, that this was the deed of his ancestor, by which deed his 
ancestor released all his right for the term of our life, for him and 
his heirs ; and that he and his heirs would warrant the same land 
for the term of our life. Wherefore he prays judgment, &c. 

Finchden. 'This deed may be taken toa double intent—one when 
he releases all his right for him and his heirs to the tenant for term of 
his life, i. e. by these words, the action of waste should be extin- 
guished for him and his heirs ; — another is, if he had a fee’ by this 
release. And as to the first point, although he has released to another 
for term of life, he shall not here extinguish this action of waste ; for 
when a man releases, he shall not then release a thing, except it is 
in action at the time ; and now this action is brought, of an action 
accruing at a later time. And also, if the tenant had forfeited his 
estate, by an alienation made in fee after the release, yet by that 
release, the forfeiture would not be extinct ; by which it does not 
seem that the action of waste is extinct; but peradventure, if the 
court ought to adjudge whether he had a fee by this release, or 
not, then he shall be foreclosed of all actions. 

Kyrton. If you would demur in judgment upon the deed, you 
should adjudge upon the whole words in the deed. 

Belknap. Inno case in the world, when a man releases, shall 
he extinguish any right or action except it is in action at the time, 
as Finchden has said; and now the deed, which he has produced, 
does not disprove that the reversion is in us, for the words mean 
only that he releases for himself and his heirs to the tenant, for 
the term of the life of the tenant, so that other estate he cannot 
have, except for term of his life. Wherefore since he had no other 
estate but for the term of his life by the release, as the words intend, 
it appears that this release ought not to bar us. 
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Moubray. When the tenements are leased to aman for the 
term of his life, and the lessor grants to the tenant by such words 
in the deed, that he shall not be impeached for waste, &c., and 
the lessor brings an action of waste, he shall not have the action, 
because he has granted specially that he shall not be impeached 
for waste. Wherefore, when he had granted by this deed, by 
general words, they have the same intent as the special words 
have ; and by the general words, it is purported that he shall have 
no right, challenge, claim or demand. 

Belknap. By a grant, a man may give an advantage to another. 
But by a release he does not give him any advantage, except to 
extinguish a right in action at that time; but as to future time, he 
does not extinguish this action, which is brought of a later time. 
On which account there is a grand difference between a grant and 
release. 

Cavendish. You say well—when he releases in fee and no 
right is served; but if he releases for term of his life, the reversion 
is supposed in him; and when a reversion is supposed in him by 
the deed, and the words in the deed, intend that he and his heirs 
shall not have any right to challenge or claim against the tenant 
for term of life in the same lands; these words, challenge or de- 
mand, are equally strong as if they were in a grant, and he shall 
not be impeached for waste; for every action of waste is a claim. 

Finchden. It has been seen before these times, that the tenant 
had a fee by such a release. (Adjourned.) 

Belknap. From the time that he had known a lease made 
for term of life ; and this release which he pleads is made for term 
of life, so that his estate is not here enlarged, nor does this dis- 
prove the reversion to be in us; and this release extinguishes 
nothing, except that which was in an action before that time or at 
the time, and this action was brought of waste committed since 
that time, so that this ought not to be also held extinct by this re- 
lease ; — we pray judgment. 

Kyrton. And we judgment from the time that he has known this 
release to be the deed of his ancestor, which deed purports that 
neither he nor his heirs can claim or demand any right in the same 
lands, nor challenge for the term of life of the tenant. 

Finchden. If an ancestor was disseised, and he who would have 
been heir, release to the tenant without warranty; yet notwithstand- 
ing he has released, he may have an action against the tenant after 
the death of his ancestor, because the action is founded upon a 
title accruing to him ata later time. So also here. 

Cavendish. Your case I grant good, because at the time, the 
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heir had no manner of right at the time of release made, but here 
the ancestor had right at the time of the release made, because the 
reversion was in him, so that he had power to grant and release 
everything. Wherefore, as he had power of granting and releas- 
ing, and by the deed it is proved, that he and his heirs cannot claim, 
challenge, or demand any right, for the term of the life of the 
tenant in the same lands, and this action is a claim; therefore it 
appears that he ought not to have his action, &c. 

Kyrton. Ad idem. If tenements should be leased to a man for 
the term of his life, rendering to him a certain rent per year, for 
the term of his life, and afterwards the lessor made a release to the 
tenant for term of his life, as it is here ; and the lessor dies ; his heir 
shall never have an action for this rent; for that the rent is extin- 
guished by the release ; and yet a title has accrued to him in the 
mean time. For which reason also, the same applies here. 

Finchden. They are not alike, for in your case, at the time of 
the release, he was in possession of the rent, and had a right in 
the rent, so that it might be extinguished ; but of waste he had no 
right, until the waste was done. 

Kyrton. Here he had; for presently by the lease, when the lease 
was made, the tenant is bound that he will do no waste, and if he 
does waste, he is bound presently for the waste by the lease; 
wherefore, when he is so bound by the lease, then also the lessor 
has a right presently by the lease. Wherefore, &c. 

Finchden. I suppose that he who brought this writ as heir, 
had granted to the tenant in the life of his ancestor, that he should 
not be impeached of waste by him and his heirs, by such special 
words ; and recited over in the same deed that he held for the 
term of his life by the lease of his ancestor, and the ancestor died, 
and the tenant made waste ;— shall he have an action of waste 
against his deed ? 

Cavendish. Sir, he shall not. 

Finchden. I grant this well, that he shall not have an action; 
and the reason is, because there is a covenant made between them, 
by special words ; but here are general words upon the release, 
which release cannot extinguish anything, except what was in ac- 
tion at the time. 
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Notes of Leading Cases. 


Selections from the (London) Law Magazine for August and November, 1846. 


Copyricut of nooks — How Far Ar- 
FECTED BY FALSE AND FRAUDULENT 
REPRESENTATIONS MADE WITH RE- 
GARD TO THEM. 

The case of Wright v. Tallis, (1 Com. 
B. 893,) is one of considerable impor- 
tance to the literary as wellasthe lega 
world. The question raised was one 
prime impressions; and the court 
which decided it consisted of the late 
lamented Lord Chief Justice Tindal, 
and Justices Coltman, Maule and Cress- 
well. No apology therefore is needed 
for its insertion in this place. The ac- 
tion was brought for an infringement of 
the copyrightin a book intituled ‘* Even- 
ing Devotions; or, The Worship of 
God in Spirit and in Truth, for every 
day in the year, from the German of 
C. C. Sturm, author of The Morning 
Devotions; by Robert Huish, Esq., 
F. L. A. & H. Soc. ; and the defend- 
antin substance pleaded that Sturm 
was a German author of celebrity, who 
had written and published many works 
on -religious subjects; but that the 
work in question had not been written 
by him; and that the representation to 
that effect was false and fraudulent to 
the plaintiff’s knowledge ; for that he 
had employed another person, to wit, 
Robert Fraish, to compose that work ; 
and that that other person was the orig- 
inal author of the book, and not merely 
the translator of an original work writ- 
ten by Sturm. The plea also set outa 
preface published with the book, con- 
taining the following passage: ‘* The 
unprecedented patronage which the 
Morning Devotions, and the Contempla- 
tions on the Sufferings of Christ, by 
Sturm, have deservedly received from 
every class of readers, and their con- 
sequent incorporation with the standard 





literature of this country, has operated 
as a flattering encouragement to the 
publisher of the above-mentioned works 
to present to the public a translation of 
the Evening Devotions for every day in 
the year by the same inspired writer.”’ 
A general demurrer to this plea raised 
the precise question whether the mis- 
representations therein alleged were 
such as to negative the existence of any 
valid copyright in the work, and there- 
fore to prevent the plaintiff from main- 
taining any action for its infringement. 
That the mere concealment of the 
author under a fictitious name, or that 
the publication of an original work as 
a translation would destroy the copy- 
right could not be contended for a mo- 
ment; the practice of such innocent 
misrepresentation is too well established 
by the number and celebrity of those 
who have resorted to it to permit any 
question of its propriety. ‘* The Let- 
ters of Junius,’’ and ‘* The Tales of my 
Landlord ”’ are familiar instances ; and 
‘“‘The Castle of Otranto,”’ and ** Rob- 
inson Crusoe,’’ were referred to in the 
argument; these and countless other 
works of no meaner fame would be de- 
prived ofall legal protection ifany such 
argument could be maintained. The 
important matter is to draw the line be- 
tween the misrepresentation which will, 
and that which will not deprive the 
work of protection from piracy, and 
the court of common pleas has drawn 
that line with great distinctness. 
Referring to such examples as the 
above, they say that ‘‘ there is not found 
in any one of those cases any serious 
design on the part of the author to de- 
ceive the purchaser, or to make gain 
and profit from him by the false repre- 
sentation: the purchaser, for anything 

























































that appears to the contrary. would 
have purchased at the same price, if he 
had known that the name of the author 
was an assumed and not a genuine 
name; or had known that the work 
was original, and not  translated.’’ 
What increased value could ‘* The 
Tales of my Landlord ”’ or “ The Let- 
ters of Junius’’ derive from the sub- 
stitution of Jedediah Cleishbotham and 
Junius for their real authors? Who 
would have purchased a copy more or 
a copy less of ‘* The Castle of Otranto,” 
because he either knew that it was, or 
knew that it was not translated from 
the Italian? ‘* But (the judgment pro- 
ceeds) in the case before us, no one of 
these observations will apply. The 
facts stated in the plea import a serious 
design on the part of the plaintiff to 
impose on the credulity of each pur- 
chaser, by fixing upon the name of an 
author who once had a real existence, 
and who possessed a large share of 
weight and estimation in the opinion of 
the public. The object of the plaintiff 
is not merely to conceal the name of 
the genuine author and to publish opin- 
ions to the world under an innocent dis- 
guise, but to deceive the public, by 
inducing them to believe that the work 
is the original work of the author whom 
he names, when he himself knows it 
not to be so, to obtain from the pur- 
chaser a greater price than he would 
otherwise obtain. The transaction, 
therefore, ranges itself under the head 
of crimen falsi. The publisher seeks 
to obtain money under false pretences ; 
ard as not only the original act of pub- 
lishing the work, but the sale of copies 
to each individual purchaser, falls with- 
in the reach of the same objection, we 
think the plaintiff cannot be considered 
as having a valid and subsisting copy- 
right in the work, the sale of which 
produces such consequences, or that he 
is capable of maintaining an action in 
respect of its infringement. The cases 
in which a copyright has been held not 
to subsist where the work is subversive 
of good order, morality or religion, do 
not indeed bear directly on the case 
before us ; but they have this analogy 
with the present inquiry, that they 
prove that the rule which denies the 
existence of copyright in those cases, 
is a rule established for the benefit and 
protection of the public. And we 
think the best protection that the law 
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ean afford to the public against such a 
fraud as that laid open by this plea, is 
to make the practice of it unprofitable to 
its author.’? The importance of this 
decision is sufficiently obvious: the 
cases are probably rare, especially with 
regard to the higher class of books, in 
which an attempt is made to entrap 
purchasers by the unauthorized and 
fraudulent use of agreat name; but the 
instances, it is much to be feared, are 
by no means rare in which a name of 
celebrity is appended to the production 
of an obscure author, either as a matter 
of favor to the latter, or of accommoda- 
tion to the former. How far in such 
eases the maxim qui facit per alium, 
Sacit per se might be allowed to control 
the application of this decision, would 
greatly depend upon the particular cir- 
cumstances of each; but it cannot be 
denied that the public does frequently 
suffer from the practice adopted by au- 
thors, upon whose time great demands 
are made, of entrusting to others the 
preparation of works which are to ap- 
pear under their names ; and itis ‘ for 
the benefit and protection of the public,”’ 
that the rule denying the existence of 
copyright is in any case established. 
At all events it is now clear, that 
wherever misrepresentation is made 
with the serious design of deceiving the 
public, and enhancing the saleable value 
of the work, no valid copyright subsists, 


Lise. BY THE AGENCY or Orners. 


Indictments and actions for libel are 
usually brought against the person 
who wrote them. In the Queen v. 
Cooper, (15 Law Jour. Q. B. 296,) the 
person indicted was not the person who 
wrote, but who requested the libel to be 
written. It was accordingly written 
and published in a newspaper contain- 
ing substantially the matter communi- 
cated by the defendant, and afterwards 
the defendant approved of what was 
published. Lord Denman, C. J., said 
in giving judgment, that there was no 
case precisely in point, but that on prin- 
ciple the party prompting a libel under 
these circumstances would be liable, 
and held that where one person asks 
another to write a libel, ** the person so 
employing the penman takes his chance 
of whatever may be written, and, if the 
matter written were libellous, would be 
answerable for the libel.’’ 
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Liset — Evivence or Crrcutation — 
Searcu ror Lost Document. 

The evidence of the dissemination of 
a libel has derived some additional lati- 
tude from the case of Gathercole v. 
Miall, (15 Law Journ., Ex., 179,) 
which decided that the fact of a news- 
paper, which was believed to be one 
of those containing the libel, having 
been sent by some unknown person to 
a news room, and afterwards lost, was 
admissible in evidence, not to show 
malice in the defendant, but to show the 
extent of the mischief that might have 
been done, by the fact that there was a 
paper here and a paper there, in places 
where it might do the plaintiff an injury 
among those who lived around him, 
and which was owing to the original 
publication by the defendant of the libel. 

The question also arose, What was a 
sufficient search for a lost document of 
this description, so as to let in second- 
ary evidence of its contents. And Mr. 
Baron Alderson said, by way of illus- 
tration, ** for the back of a letter it is 
quite clear that a very slender search 
would be sufficient to show that a doc- 
ument of that description had been lost. 
If we were speaking of an envelope, in 
which a letter had been received, and a 
person said, ‘1 have searched for it 
among my papers, I cannot find it,’ it 
would be sufficient. So with respect to 
an old newspaper which has been ata 
public coffee room; if the party at the 
public coffee room has searched for it 
there, where it ought to be if in exist- 
ence, and where naturally he would 
find it, and says he supposes it has been 
taken away by some one. ... Asit 
seems to me, the proper limit is where 
a reasonable person would be satisfied 
that they had bond fide endeavored to 
»sroduce the document; and therefore 
| think it was reasonable to receive pa- 
rol evidence of the contents of the news- 
paper.”” 


Ricut or Comment sy THE Press on 
Sermons. 

The above case throws much light on 
this subject. The result of the very 
elaborate judgments given by their 
lordships is, that there is a right to 
comment on literary works, on the 
public acts of a minister, of a general, 
of an actor, or of a judge; and Mr. 
Baron Alderson said, ‘* it is quite com- 
petent for a person to speak of a judg- 


ment of a judge as being an extremely 
erroneous and foolish one, and no doubt 
comments of this sort have great ten- 
dency to make persons careful of what 
they say.’’ ‘This license, however, 
does not extend to the private acts of 
such persons, or to circumstances in no 
way connected with their public con- 
duct. Neither does it extend to licen- 
tious comment, but only to honest and 
bond fide comment, made with truth and 
with justice. ‘‘ God forbid,’’ said Mr. 
Baron Alderson, ‘* that you should not 
be allowed to comment on the conduct 
of all mankind, provided you do it justly 
and honorably.” This case leaves it in 
doubt how far the same rule applies to 
sermons preached but not printed. Mr. 
Baron Parke had intimated at the trial, 
that there was a distinction, and re- 
peated in his judgment that a clergyman, 
‘** by preaching a sermon to his congre- 
gation, did not thereby put it on the 
same footing as a printed and published 
sermon,’’ and that thus sermons did not 
come within the category of public acts. 

The Lord Chief Baron said that his 
opinion entirely went along with that of 
Mr. Baron Parke’s intimation at the 
trial, and then said : —“ TI think a ser- 
mon preached to a congregation may, 
undoubtedly, be made the subject of a 
comment; but you must not put into 
the mouth of the pastor language that 
he did not use, or make any comment 
upon what he did use, or was supposed 
to use, that does not fairly arise out of 
the truth. Ithink you are fettered with 
respect to a sermon preached to a con- 
gregation, just as you would be fettered 
with respect to any other matter on 
which you have a right to comment, 
but on which you must comment with 
truth and with justice.”’ It is humbly 
submitted that this does not concur with 
the opinion intimated by Mr. Baron 
Parke, but places sermons precisely on 
a par with other public acts. Mr. Baron 
Rolfe dissented from the view of Mr. 
Baron Parke, who said, ‘‘ as at present 
advised, I should not have gone the 
length with my learned brother Parke, 
in saying that comments on sermons 
would not come within the category of 
public acts. I rather think I should 
have thought they would have done so; 
but I give no opinion about it, because 
it does not seem to me that that question 
arises.” Mr. Baron Alderson wished 
to guard himself against being supposed 
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to have formed a decided opinion, but 
afterwards expressed one to the follow- 
ing extent: **I doubt whether or not 
you may not very properly criticise a 
gentleman’s sermons, by saying ‘ he is 
a remarkably bad preacher.’ There is 
no doubt of that, I think ; possibly you 
may speak of him as preaching erro- 
neous doctrines, although about that 
there may be more doubt, seeing that 
there is a tribunal to which you may 
refer any erroneous doctrine which he 
may preach in the pulpit; but with re- 
spect to the stupidity or the dulness of 
his sermon there is no redress, except 
by public observation ; and I am by no 
means prepared to say you may not 
criticise justly and fairly: and if you 
criticise ond fide, even although the 
man sustains an injury from your criti- 
cism, it is an injury for‘which there is 
no redress at Jaw by damages.”’ 

Thus it may be gathered from the 
majority of judicial opinion, that no re- 
strictions apply to comments on ser- 
mons preached, but otherwise unpub- 
lished, which do not equally apply to all 
public acts; from which opinion Mr. 
Baron Parke intimated his dissent. 


Practice — Discnarce or Marriep 
Woman TAKEN IN ExecuTION. 

When judgment has been recovered 
against husband and wife jointly, and 
both have been taken in execution, the 
practice has long prevailed of discharg- 
ing the wife out of custody, if she has 
no separate property, (Chalk v. Deacon, 
6 B. Mo. 128; Sparkes v. Bell, 8 B. & 
C. 1; Hoad v. Matthews, 2 Dowl. P. 
C. 149); but in Beynon v. Jones, (15 L. 
J. N. S., Exch., 303,) the court of 
exchequer has recently characterized 
that practice as an assumption of power, 
founded apparently ‘‘on no other 
ground than that it is hard to detain in 
custody a defendant who cannot by law 
acquire property wherewith to satisfy 
the plaintiff,’ and as a ‘* making” of 
law rather than an ‘‘ administering ’’ of 
it; and that court therefore, in the ab- 
sence of any decided case sanctioning 
such a course, refused to extend it to 
the case of a judgment and execution 
against a wife alone. It is indeed 
hardly possible to suppose, that if a dis- 
tinct application were now to be made 
to this court to discharge out of custody 
a married woman, who had been taken 
in execution with her husband upon a 
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judgment against both, that the old 
practice could be upheld. It is true, 
that in one part of the judgment of the 
court delivered by the Lord Chief Baron 
after consideration, it is said that ‘* the 
practice has prevailed so long in the 
case of a judgment against husband and 
wife, that in such a case we should 
probally not feel ourselves warranted in 
deviating from the ordinary course ;”’ 
and in another, ‘* finding the practice 
established in the case of a judgment 
against husband and wife, we might 
not feel justified in refusing to act, in the 
case of a joint execution, on what must 
be considered as the established prac- 
tice ;”’ but these observations certainly 
leave it open to future consideration 
whether that established practice is to 
be maintained ; and the court itself has 
supplied an irresistible argument for the 
negative of that proposition, ‘The only 
appearance of principle on which the 
practice has arisen, is stated to be the 
hardship of detaining in custody a de- 
fendant who cannot by law acquire 
property wherewith to satisfy the plain- 
uff, and that hardship exists where a 
married woman is the sole defendant ; 
but the court of exchequer refuses to 
discharge her upon that ground. The 
right of the plaintiff to the fruits of his 
judgment is forcibly dwelt upon, and 
the distinction between the case of a 
judgment against husband and wife and 
a judgment against wife alone is ad- 
mitted to be unsatisfactory ; for ‘* there 
seems to be no more principle to war- 
rant the court in depriving a plaintiff of 
part of his legal right than in depriving 
him of the whole.’’ The presenteflect, 
at all events, of this decision is, to con- 
fine the practice of discharging out of 
custody married women taken in execu- 
tion, to the cases of joint execution 
against husband and wife; and ex- 
pressly to prohibit that, which would 
seem a natural consequence of it, its 
extension to cases in which the wife is 
sole defendant. 


Evipence — Presumption or Deatn. 

If a person has not been heard of for 
seven years, the law generally presumes 
that he is dead ; and the reason of that 
presumption is the improbability of his 
remaining unheard of so long if alive. 
(Nepeau v. Doe d. Knight, 2 Mee. & 
W. 913.) This presumption may of 
course be rebutted by other circum- 
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stances; but some doubt has been 
thrown upon the rule itself by the obser- 
vations and decisions of the vice chancel- 
lor of England, in the case of Watson 
v. England, (14 Sim., 28, Equity.) It 
appeared there, that one M. B. left the 
house of her father in Yorkshire clan- 
destinely in 1809 or 1810, when she 
was about sixteen or seventeen years of 
age, and that she had not since been 
heard of, except that in 1814 she wrote 
a letter to her sister from Portsmouth, 
stating that she intended to go abroad ; 
and the master having reported that she 
died in 1821, being seven years after 
she was last heard of, the question was 
whether the evidence warranted that 
finding. ‘The vice chancellor held that 
it did not, and said, *‘ the mere fact of 
her not having been heard of since 1814 
affords no inference of her death ; for 
the circumstances of the case make it 
very probable that she would never be 
heard of again by her relations. How 
can I presume that she died in 1821 
from a fact which is quite consistent 
with her being alive at that time?”’ 
Now it is quite true that the lapse of the 
seven years can raise no presumption 
as to the particular ¢ime of death, as was 
distinctly held in the case above cited ; 
but it surely is not too much to say, 
that the above remarks of the vice chan- 
cellor throw considerable doubt upon 
the general rule itself, as established by 
numerous decisions; for the circum- 
stances of the case were certainly not 
at all strong to rebut the primé facie 
presumption; as M. B. had written 
home in four years after her first de- 
parture. But the following observa- 
tions of the learned judge have the 
same tendency :—‘* The old law re- 
lating to the presumption of death, is 
daily becoming more and more untena- 
ble. For, owing to the facility which 
travelling by steam affords, a person 
may now be transported in a very short 
space of time from this country to the 
backwoods of America, or to some other 
remote region, where he may be never 
heard of again.’’ This is reasoning to 
which, with the utmost respect for the 
learned judge who propounded it, we 
cannot accede. There may have been 
little reason for the original establish- 
ment of the rule; but it was recom- 
mended by its great convenience ; and 
the increased facilities of communica- 
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tion, as they render any great lapse of 
time without communication more im- 
probable, so in our humble judgment 
do they render more reasonable the rule, 
which builds upon that lapse of time the 
presumption of death. Although differ- 
ing from the learned judge, we could 
not refrain from shortly noticing here a 
judicial opinion of high authority upon 
a point of general importance. 


Damace Feasant— Tenper oF 
AMENDs. 

Lindon v. Hooper, Cowp. 414, long 
since determined that where an exor- 
bitant demand was made for compensa- 
tion in cases of damage feasant, the on- 
ly remedy was replevin, and an action 
of assumpsit was held not to lie. Asa 
genera! rule, money extorted by an 
kind of duress is recoverable under the 
count of money had and received, but 
this does not apply to the case of a dis- 
tress. 

The case of Gulliver v. Cozens, (1C. 
B. 788,) has somewhat extended and 
greatly developed the rule of law, which 
may be thus briefly stated. It casts the 
onus and risk upon the trespasser of 
estimating the amount of damage done 
by his cattle. If he does this, and make 
a sufficient tender before the distress 
takes place, and the tender is refused, 
the other party is the wrong doer and 
replevin will lie ; but a tender after dis- 
tress does not entitle the owner to re- 
plevy ; the detainer is then alone wrong- 
ful, and detinue is the only remedy. 
An excessive demand nowise dispenses 
with atender. Money had and received 
will not lie. See Barrett v. Stockton 
Railway Co., 3 M. & Gr. 956, and 
Parker v. Great Western Railway Co., 
7M. & Gr. 253. 


CoNsSIDERATION — FORBEARANCE TO SUE. 

It has been held, that forbearance to 
prosecute a suit is a good consideration 
for a promise to pay debt and costs. 
Wade v. Simeon, (15 Law Jour., C. P. 
114,) decides that this is so only when 
there was a good cause of action, and 
the suit stayed could have been main- 
tained. ‘The judgment given by Tin- 
dal, C. J., is cited in the memoir of 
his life in a late number of the Law 
Magazine, and illustrates the bold 
broad doctrines for which that great 
judge was celebrated. 
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Notices of New Books. 


A Dicest or Tue Reports or Cases 
Arcuep ano DererMinep IN THE Su- 
perioR Court or JupicaTuRE OF 
New Hamesuire. By Joun James 
Gitcueist, one of the Justices of the 
Superior Court. Concord: G. Par- 
ker Lyon, 1846. pp. 583. 


The name Digest, in common ac- 
ceptation, includes two very different 
classes of works; namely, those which 
are designed to contain complete expo- 
sitions of the whole law, or of the whole 
of some branch of the law, and those 
which are designed to serve more espe- 
cially as indexes to some particular re- 
ports. The distinction is, perhaps, of 
no great practical consequence, except- 
ing for purposes of criticism, but should 
be noted and understood if any ane de- 
sire to be accurate or even intelligible, 
in attempting to form or express an 
opinion on the merits of any work of 
either class. Thus, one of the former 
class will be estimated by its complete- 
ness, the thoroughly scientific accu- 
racy of its arrangement and division, 
and the success with which the subject, 
considered as a whole, may have been 
treated. A work of the second class 
is, on the other hand, of necessity frag 
mentary, containing not the whole law, 
or the whole of any one branch of the 
law, but merely the points which hap- 
pen to have been decided in the partic- 
ular cases digested. It cannot be ex- 
pected to have completeness in its divi- 
sions and subdivisions, because there 
are not materials sufficient. Conve- 
nience and facility of reference must be 
aimed at more than any ideal of scien- 
tific accuracy in the arrangement, and 
such divisions, subdivisions, and refer- 
ences must be made as will render most 





easy to be found, the matters contained 
in the reports digested. Again, a work 
of the former class may be, and fre- 
quently is, confined to a dry and ab- 
Stract statement of general principles, 
with a reference merely to those cases 
in text-books in which these principles 
are illustrated, while a digest of the 
reports ought to contain, in a condensed 
form, the essential facts of each case, 
as well as the decision of the court 
thereon. 

These remarks have been suggested 
to us by having sometimes seen a digest 
of state reports praised by calling it the 
American Comyns. <A formula of crit- 
icism which certainly contains a con- 
densation of blundering, quite porten- 
tous. True it is, we have been in the 
habit of speaking and thinking of the 
great digest of Chief Baron Comyns as 
one of the most complete and wonder- 
ful of books, and we all remember the 
great fame of its author as a lawyer and 
a judge. And doubtless the man who 
shall do for the American law of the 
present day what Chief Baron Comyns 
did for the English law of his day, will 
confer upon all American lawyers a 
lasting benefit, and acquire for himself 
undying fame. But such an achieve- 
ment is more to be desired than ex- 
pected or even hoped for, and if not to 
be considered among impossibilities, is 
at least exceedingly improbable. At 
all events, the reports of no state, con- 
tain the whole of American law, and 
therefore the digest of them cannot be 
the American Comyns, although it may 
be a correct, methodical, and well-ar- 
ranged statement of all the decided 
points. 

Considered as a digest of twelve vo)- 
umes of Reports, Mr. Justice Gilchrist’s 
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work certainly leaves little to be de- 
sired. The classification and division 
of its contents is so thorough and mi- 
nute and complete as to insure suffi- 
cient facility in finding whatever may be 
the object of search, and this facility is 
further promoted by continual refer- 
ences from one part of the work to an- 
other. This matter of frequent refer- 
ence is, perhaps, hardly enough attend- 
ed to, or its importance duly estimated 
by authors of digests. So numerous 
and extensive are the threads which 
connect together the different branches 
of the law, and so frequently do its prin- 
ciples interlace and overlay each other, 
that it is many times exceedingly diffi- 
cult to determine under what head a 
decided point should be placed. And 
even if its exact scientific position could 
be discovered, it would not be: at all 
certain that any individual seeking for 
it, would, in his own mind, refer it to its 
right place. It is necessary, therefore, 
after once inserting it where to the au- 
thor shal] seem most fit and convenient, 
to place also under every head where it 
may be looked for, a reference which 
will finally lead the inquirer to it. 

The author informs us that he has not 
confined himself to the marginal notes 
of the cases given by the reporters, but 
has often expanded or condensed, and 
in some instances entirely recast them. 
The desire of giving unity and harmony 
of style to the whole book would have 
afforded sufficient reason for such 
changes, even if they were not re- 
quired, for the sake of completeness and 
accuracy. 

It seems to us that the author has 
been more than commonly successful in 
his endeavors to combine accuracy with 
precision and brevity, in his statement 
of the points decided, and after a pretty 
extensive acquaintance with the nu- 
merous digests and indexes which, in 
the investigation of the law, are now 
necessary to be consulted, we confi- 
dently risk the judgment, that in all the 
essential qualities of a good digest of 
reports, the Digest of New Hampshire 
Reports is equalled by few, and sur- 
passed by none. 

We feel tempted, after thus express- 
ing our critical opinion of the Digest, to 
say a few words about the Reports 
themselves. The progressand growth 
of the science of jurisprudence in the 
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United States, affords interesting matter 
fur contemplation. 

Starting from the common law as it 
existed in seventeen hundred and sev- 
enty-six, as a commen origin, and bring- 
ing to its study a good degree of free- 
dom from antiquated prejudices, and in 
the earlier days of American jurispru- 
dence, a not unwholesome jealousy of 
some of the more servile of its doc- 
trines, our American jurists have culti- 
vated their science with distinguished 
success. Especially while they have 
preserved the best spirzt of English 
law, they have, without fear, cast off 
the slough of those cumbrous and anti- 
quated forms which confined and cram p- 
ed it in its efforts at enlargement and 
growth. 

It seems to us that the jurisprudence 
of New Hampshire, as recorded in the 
twelve volumes of New Hampshire 
Reports, deserves to hold a high place 
in the estimation of the jurist. Its lead- 
ing characteristics may be said to be, a 
tendency to preserve the true spirit of 
the common law, laying aside as much 
as possible its cumbrous forms, and its 
useless and unmeaning technicalities. 
Fortunately, the courts of New Hamp- 
shire have never attempted the hope- 
less task of administering under the 
proceedings and forms of common law, 
the principles of chancery law, and so 
it has happened that as the increasing 
wealth and business of the state have 
made apparent the necessity of the pro- 
cedure aud principles of chancery courts, 
to make up that complete system, of 
which the common law jurisdiction is 
only a part, the legislature has wisely 
bestowed upon the superior court a 
large and liberal equity jurisdiction, by 
virtue of which they are laying the 
foundations of a sound and wholesome 
chancery system, adapted to give pow- 
erful aid in the administration of sub- 
stantial justice, and yet with its forms 
of proceedings so simplified, as to ren- 
der its power available for beneficial 
purposes, and not exhausting to the pa- 
tience and ruinous to the fortunes of 
the suitors. 

It would, perhaps, be hardly becom- 
ing to offer any remarks on the judicial 
labors of those judges of the superior 
court, who are yet living. But a no- 
tice of the jurisprudence of New Hamp- 
shire would be imperfect indeed, which 
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should omit to pay its tribute to the 
diligence, great learning, and sound 
judgment of the good Chief Justice 
oe ecg It should be added, that 
the tasteful scholarship and careful fin- 
ish displayed in the reported judgments 
of the late chief justice, sit most grace- 
fully on the solid learning and vigorous 
reasoning which they adorn, and ren- 
der them pleasant studies to the student 
just entering upon the learning of the 
oo as well as valuable aids to the 
learned jurist. 

The beauty and excellence of the 
mechanical execution of the work be- 
fore us, should also be mentioned, as 
highly creditable to the taste and skill 
of the printer, and the liberality and 
enterprise of the publisher. 


Harrison’s AnatyricaL Dicest or 
ALL THE Reported Cases DETERM- 
INED IN THE Houses or Lorps, THE 
SEVERAL Courts or Common Law, 
in Banc anp at Nist Privs, anp 
THE Covurr or Bankruptcy ; From 
Michaelmas ‘Term, 1756, to Easter 
Term, 1843; ineluding also the 
Crown Cases Reserved, and a full 
Selection of Equity Decisions ; with 
the Manuscript Cases cited in the best 
modern treatises, not elsewhere re- 
ported ; to which is added a Supple- 
ment, continuing the work to the 
year 1846. Second American from 
third London edition. By R. Tar- 
RANT Harrison, Esq., of the Middle 
Temple. In five volumes. Phila- 
delphia : Robert H. Small, Law 
Bookseller, 25 Minor-stieet. 1846. 


The digest of Mr. S. B. Harrison has 
been in the hands of the profession 
many years, and its merits and defects 
are well known. The work com- 
mences in 1756, when Lord Mansfield 
became chief justice of the King’s 
Bench, and the author professed to in- 
clude in it every reporter, ‘* without 
any partiality or undue preference,”’ 
and to insert all the cases determined 
in the several courts of common law, 
both in Banc and at Nisi Prius, and the 
court of Bankruptey, and also the 
Crown Cases reserved; together with 
a full selection of all such determina- 
tions in the House of Lords and the 
several courts of equity, as appeared to 
be of value in general practice. Mr. 
Hasrison published a second edition in 


42* 








NEW BOOKS. 425 


1836, when the work was entirely re- 
cast, so as to get the cases upon the 
same subject under ove head. In 1843 
a third edition was prepared by Mr. R. 
T. Harrison, in which the work was 
brought down to that date. Ie also 
made an important and useful change 
in the table of cases, by indexing the 
defendant’s name as well as the plaiu- 
uff’s. An edition of the work was 
published in this country from the 
second English edition in 1805. It 
was in three volumes, the table of cases 
being entirely omitted. 

The edition just published is in five 
volumes. The third is entirely filled 
by the Index of the names of the cases, 
and is well worth to the practitioner 
the price of the whole work. The fi/7h 
volume (about two thousand pages) is 
a supplement to the English edition of 
1843, by a member of the Philadelphia 
bar, and contains a digest of all the re- 
yorted cases decided in the courts of 
ie. Common Law, Admiralty, and 
the Ecclesiastical Courts, and by the 
Lord Chancellor of Ireland, in the years 
1843, 1844, and 1845, together with a 
Table of Cases. 

The mechanical execution of this 
work is faultless. The paper is good, 
the type clear, and the general appear- 
ance substantial and inviting. It is, 
without doubt, the best edition of the 
most complete English digest to be 
found. No member of the profession 
can aflord to be without it. 


Reports or CASES ARGUED AND DETER- 
MINED IN THE SupreMe Court, anp 
IN THE CourT FOR THE CORRECTION 
or Errors or tHe Strate or New 
York. By Hiram Denso, Coun- 
sellor at Law. Vol. I. New York : 
Banks, Gould & Co. 1846, 


This volume of Reports was received 
by us some time since, but other en- 
gagements have, till now, prevented 
our examining it with the care de- 
manded by the first volume of a new 
series of Reports. The result of a 
careful examination is so favorable to 
Mr. Denio, that we should regret very 
much the chance that he might, under 
the new arrangement of courts in New 
York, have to give place to some other 
reporter, were it not that the future 
decisions of the New York courts will 
probably be of little value out of that 
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state. As it is, the cases in this vol- 
ume, although almost without excep- 
tion rightly decided, are not handled 
by the court so as to give the decisions 
much weight as authority. Beardsley, J. 
delivered most of the opinions of the 
court, although not infrequently the use 
of the pronoun ‘1,’’ leaves the reader 
in doubt whether the court or the par- 
ticular judge is speaking, a fault some- 
times found in our own reports. We 
have not much to say as to the deci- 
sions in this volume, and shall notice 
only a few of them. In Quackenbush v. 
Danks, p. 128, the court held that a 
statute exempting any property from 
seizure on execution, is unconstitutional 
as applied to executions on debts con- 
tracted while such property was liable 
to seizure. In The People v. Spooner, 
p- 343, the court held, contrary to the 
decisions in Massachusetts, that compa- 
rison with genuine signatures was not 
admissible on the question of the genu- 
ineness of a signature. The case of 
Cooper v. Greeley, p. 347, is very in- 
teresting, as showing how hard the law 
of libel, as administered in New York, 
is upon defendants. In Coit v. Millikin, 
p. 376, it was held that, in authentica- 
ting the acts of other states under the 
act of congress (1790, ch. 11, Little & 
Brown’s ed.) the seal of the state must 
be an impression on ‘* wax, wafers or 
other tenacious substance,”’ and that a 
simple impression on paper is not sufli- 
cient. In Moses v. Mead, p. 378, it is 
held, that no warranty of wholesome- 
ness is implied in a sale of provisions 
by wholesale, and not for the vendee's 
domestic use. 

In regard to Mr. Denio, we have lit- 
tle to say that is not favorable. We 
think his index is arranged inconven- 
iently and with too much fear of insert- 
ing the same abstract twice. Occasion- 
ally, too, he fails in abstracting the 
point decided. In Cook v. The Cham- 
plain Transp. Co., p. 91, the evidence 
decided not to be objectionable as show- 
ing a local usage, was evidence relating 
to the practice in other parts of the 
state. In Howe v. Willson, p. 181, 
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which was trespass for breaking the 
plaintiff’s close, and ‘*‘ then and there’’ 
taking and carrying away his goods, 
the marginal note would lead a reader 
to conclude that the plaintiff failed in 
his action, because he proved the taking 
only, without proving the carrying 
away, whereas he in fact proved a 
carrying away too; but it also appear- 
ed that his close was not broken at 
all. We were ourselves misled by Mr. 
Denio’s mode of statement, and at first 
thought the decision very strange. The 
real defect in the plaintiff's case was, 
that he declared in trespass quare clau- 
sum, but only proved a simple trespass. 
In Fowler v. Suydam, p. 55, the ab- 
stractis singularly expressed. The first 
abstract would seem to mean, that a 
wager may be recovered back from a 
stakeholder, even after the bet is decid- 
ed, while the second abstract seems to 
mean that it could not be recovered 
back even before the bet was decided. 
But an examination of the case shows, 
that the reporter did not mean to con- 
vey either of these ideas, but that the 
error was only a want of precision in 
his language. In Avert/l v. Williams, 
p- 501, the only abstract is that a judg- 
ment creditor is not liable for a wrong- 
ful seizure, or sale by the sheriff on the 
execution, which he did not direct or 
assent to, but the court also decided 
that no presumption arises from the 
mere fact of a seizure and sale on an 
execution, that the creditor directed the 
same or assented thereto, where it ap- 
pears that such seizure and sale were 
wrongful. 

With these exceptions, we are dis- 
posed to give Mr. Denio almost unqual- 
ified praise for all his share in this vol- 
ume. The professional reader will fee? 
that ‘* since reports must be,” it is a 
great merit so to have compiled a vol- 
ume, that a reviewer does not find more 
or greater faults, than those we have 
noticed. We would also add to our 
notice, that the volume is none the less 
valuable for happening not to contain 
any decisions of the court styled the 
Court for the Correction of Errors. 
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Prison Disciptine. Weare indebt- 
ed to Dr. S. G. Howe for a copy of his 
essay on the separate and congregate 
systems of prison discipline, being a 
report made to the Boston Prison Dis- 
cipline Society, by a minority of the 
Committee appointed by the Society in 
1845. The Society having declined to 
print the report, it is published by its 
author. It appears to be a carefully 
prepared and able expositiou of the 
views of those who advocate the separ- 
ate, in contradistinction to the congre- 
gate system of prison discipline. We 
think it may be regarded as one of the 
ablest papers which has been prepared 
on that side of the question, and as 
well worthy of the attentive examina- 
tion of all who take an interest in the 
subject. Those who deny the correct- 
ness of the doctrines maintained in this 
essay will not deny its ability; but we 
do not suppose it will remove ail doubt 
from the minds of those who are in 
favor of the congregate system from a 
knowledge of its practical operation, and 
its comparative cheapness. We know 
this latter consideration is very summa- 
rily disposed of by the advocates of the 
separate system. ‘‘ Shame upon such 
sordid arguments!*’ exclaims Dr. Howe, 
‘** Thousands of convicts are made so in 
consequence of a faulty organization of 
society, — in consequence of ignorance 
and temptation; many are made so in 
consequence of almost inevitable hered- 
itary propensities, too strong for their 
control; some ought, doubtless, to be 
considered as victims, and moral pa- 
tients, rather than responsible beings; 
they are thrown upon svuciety as a sacred 
charge ; and that society is false to its 
trust, if it neglects any means for their 
reformation, especially if it refuses the 


necessary funds, while it has money to 
throw away on any pomp or pride, be 
it of peace or war.’’ 

But we live in a selfish world, and, 
as strangers say of us,in a sordid coun- 
try ; and the consideration of economy 
must be taken into the account, and 
form an essential element in any discus- 
sion that will lead to practical results. 

We do not agree to the doctrine, in 
whatever form expressed, that crim- 
inals, because they are criminals, are 
entitled to any peculiar favor from so- 
ciety; still less do we admit that pity 
is to take the place of punishment, on 
the ground that crime is merely another 
form of insanity. Pity cannot do all 
the work ef punishment. All crime is 
sin, as well as misfortune ; it is delibe- 
rate wickedness, which the eriminal, 
wherever burn, and however descend- 
ed, can avoid if he will; otherwise it 
is not crime. And they who would 
make the prison a mere moral infirmary, 
must still admit punishment as an im- 
portant remedial means. Prisons should 
therefore be regarded as, and should be 
made places of punishment, to which 
none are to be sent who are not delib- 
erately wicked ; and in measuring and 
applying punishment, the end should 
be, not vengeance, but reformation, and 
the prevention of crime. ‘I'he doctrine 
which the inferior tribunals in England 
have repeatedly acted upon, that it was 
better to send a man to prison, because 
he would be better taken care of, is 
abhorrent to all ideas of justice and 
propriety. 

We have sometimes thought that the 
advocates of the separate system enter- 
tain views upon the real object of pris- 
ons, at variance with their true purpose. 
We are sure that certain advocates of 
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the other system do this, in regarding 
them as places of vengeance rather 
than restraint and punishment. But 
we leave a discussion which we had no 
thought of entering — when we took 
up the pen to notice Dr. Howe’s essay. 
We again commend it to the attention 
of all who feel an interest in the subject. 

We have lately seen in the London 
Times an article which is the com- 
mencement of a series against the 
separate system, and which is evident- 
ly the production of a writer of dis- 
tinguished ability, to whom the subject 
is familiar. 

We have also recently seen a letter 
from Dr. Julius, of Berlin, giving an 
account of the congress at Frankfort- 
on-the-Maine, upon the subject of prison 
discipline. We insert it below, with 
the statement that the writer must be 
regarded as one of the most ardent ad- 
vocates of the separate system. We 
also insert the resolutions, several of 
which (especially the first) commend 
themselves to the good sense of all 
men. 


Berwin, 22d October, 1846. 

The mentioned congress has been 
held on the 28th, 29th and 30th Sep- 
tember, at Frankfort, and its results 
having surpassed my most sanguine 
expectations, I send them in French, 
herewith enclosed. You will find that 
we counted seventy-five members, 
whereof forty-six Germans, and tweuty- 
nine foreigners, among whom there were 
six Englishmen, six Frenchmen, six 
Swedes and Norwegians, five Dutch- 
men, two Swiss, and one from Belgium, 
Denmark, Poland, and the U. States, 
(Mr. Dwight.) Among the Germans, 
there were eight Judges or Presidents 
of Tribunals, seven Professors of law 
at the Universities, six Superintendents 
of Prisons, five Chaplains of Prisons, six 
Physicians, five Advocates, four Mem- 
bers of legislative bodies, &c. From 
abroad we saw in this congress, four 
chiefs of the administration of Prisons 
by governments, three Inspectors Gen- 
eral of Prisons, some Presidents or 
Secretaries of Prison Societies, three 
Prison Architects, four Editors of 
Prison Journals, and on the whole, a 
mass of deep and thorough acquaint- 
ance with all subjects relating to Penal 
law and Prison discipline, such as 
never before has been concentrated on 
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one spot. The lights brought together 
could only illuminate all around them 
and build a fire and kindle a flame, 
brightening not merely those standing 
by it, but likewise, the whole civilized 
world on both sides of the Atlantic. 
The eight resolutions, seven of which 
were carried nearly unanimously, and 
one (the fourth) with a very great ma- 
jority of more than two-thirds of the 
assembly, are contained in the en- 
closed paper. 

Mr. Dwight was likewise present. 
Ile spoke once, giving an account of 
what had been done by the Boston 
Prison Discipline Society, for the im- 
prisoned and alienated among their 
citizens. It was remarked, and I must 
confess with truth, that in this account 
he said, with some ambiguity, that ac- 
cording to that system each prisoner 
had his own cell, without mentioning 
by one expression, whether the cells 
were merely for the night, or for day 
and night. In a private conference 
Mr. Dwight had on the 9th of October, 
in my presence, with Dr. Varrentrap, 
he was reluctantly compelled to ac- 
knowledge the exactness of this gen- 
tleman’s observations on the figures in 
his last Reports, which you have trans- 
lated in the Law Reporter, and espe- 
cially of the circumstance that there 
were fifteen erroneous figures in one 
small table. 

Another highly remarkable cireum- 
stance is, that Mr. Dwight carries 
along with him, and showed me, a 
model plan of a prison. This plan 
consists of three wings for prisoners, 
three stories high, radiating from one 
central point or hall of inspection, with 
cells on both sides of each wing, and 
larger in cubic feet than those at Pen- 
tonville, obviously for day and night, 
though there are to be found in this 
plan, next to the wings, workshops for 
prisoners. Nothing in the world has 
ever astonished me more than this plan, 
and I doubt whether any state in the 
world will ever agree to such a combi- 
nation of the constructions and build- 
ings of the Auburn and the Philadel- 
phia systems. Its expenses must be 
enormous. 

I send you this letter, via England, 
through the kindness of Mr. Whit- 
worth Russell, who spoke admirably, 
and carried along with him at the meet- 
ing, the feelings of all the members, 
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and of the numerous public, from the 
first classes of German society. This 
letter is despatched in the moment I 
receive the enclosed paper, printed. 
Next year we shall meet about the 
same time, at Brussels, and I hope we 
shall see you there with some other 
Americans. All the debates of the 
meeting will be immediately printed in 
two editions, one in German, the other 
in French. As soon as the French 
edition comes out, I shall send it to 
you. The moral impression made by 
the debates, and the resolutions of the 
congress, in Germany is immense, and 
I trust it will be the same case in Amer- 
ica, as soon as you shall make it 
known. 

Resolutions: 1. Persons suspected 
or accused, that is before trial, shall 
undergo separate or individual imprison- 
ment, so that there can be no kind of 
communication between them, or be- 
tween them and other prisoners, except 
where, on the demand of the prisoners 
themselves, the magistrates think pro- 
per to allow them intercourse to a cer- 
tain extent, within limits determined by 
the law. 

2. Persons convicted should in gene- 
ral undergo separate imprisonment, 
with the aggravations and mitigations 
commanded by the nature of their 
offences and sentences, their character 
and conduct, in such a manner that 
each prisoner shall be occupied in use- 
ful labor, that he shall enjoy daily ex- 
ercise in the open air, that he shall 
partake of the benefits of religious, 
moral and other instruction, and of 
religious exercises, that he shall re- 
ceive regularly the visits of a minister 
of his persuasion, of the director, of the 
physician, and of members of the com- 
mittees of inspection, besides other 
visits which may be allowed by the 
rules of the prison. 

3. The preceding resolution shall 
apply especially to imprisonment for 
short terms of time. 

4. Separate imprisonment shall be 
equally applicable to detentions for 
long terms; combining with it all the 
progressive mitigations compatible with 
the maintenance of the principle of 
separation. 

5. When the bodily or mental health 
of a prisoner shall require it, the gov- 
ernment of the prison can submit the 
prisoner to such treatment as shall be 
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judged proper, and even allow him the 
solace of constant society; without, 
however, in this case allowing him to 
meet other prisoners. 

6. The separate prisons should be 
constructed so that each prisoner can 
be present at the religious exercises, 
seeing and hearing the officiating cler- 
gyman, and being seen by him, but 
Without interfering with the fundamen- 
tal principle of the separation of the 
prisoners from each other. 

7. The substitution of the punish- 
ment of separate imprisonment for the 
punishment of imprisonment in common 
(the congregate system) should have, as 
an Immediate consequence, the shorten- 
ing of the terms of imprisonment, as 
they are determined by existing codes. 

8. The revision of penal legislation, 
the organization by law of an inspector 
of prisons, and of committees of over- 
seers, and the establishment of a board 
of patronage for discharged convicts, 
should be considered as an indispensable 
part of penitentiary reform. 

The Resolutions, 1 to 3 and 5to 8 
were passed unanimously or nearly so ; 
the 4th Resolution was passed by a 
very strong majority. 


PiaciarisM. — On the occasion of 
Judge Story’s death, certain resolutions 
were offered at a meeting of the Boston 
bar by Mr. Webster. ‘They were hap- 
pily expressed, and very appropriate to 
the melancholy occasion. They were 
much spoken of and admired. As it 
was well known here that they were 
not the production of Mr. Webster's 
own pen, we stated the fact, and gave 
the names of the gentlemen who ac- 
tually wrote them—partly from the 
motive—suum cuigue—and partly for 
the benefit of those wiseacres who had 
spoken of the resolutions as being 
peculiarly ‘‘ Websterian.”? Now, a 
correspondent of the Calais (Me.) Ad- 
vertiser, as recently as December 10, 
1846, at the end of an_ interesting 
sketch of one of Judge Story’s lectures, 
(which we should be glad to extract,) 
has discovered something “very like a 
whale.”’ Hear him. 


“ Allow me here, —although it may seem 
inappropriate, except as connected with the 
name of Story, to refer to certain resolutions 
that were read by Mr. Webster at a meeting 
of the Boston bar held immediately after the 
death of Judge Story. ‘They were much 
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commended. And one sentence seemed to 
attract especial attention. It was this :— 
* We have seen and felt the daily beauty of 
his life.’ In some excellent resolutions pre- 
sented afterwards (in October) to the Port- 
land bar by Charles S. Daveis, Esq., the 
Boston resolutions are expressly referred to, 
and a part of the above sentence is repeated, 
as follows: ‘While we. . . . pass not over 
what has been termed, with more than clas- 
sic purity, the daily beauty of his life,’ &c. 
In the Law Reporter for December (follow- 
ing) I saw the following announcement: 
‘The resolutions, offered by Mr. Webster at 
the meeting of the Suffolk Bar, on the occa- 
sion of Judge a death, were drawn 
up 5 | George S. Hillard and Charles Sum- 
ner, Esqs.’ It is undoubtedly very proper 
that we should render unto Cesar the things 
which are Cesar’s. But it is a little singu- 
lar that the beautiful language, above quoted, 
was written, long ago, by Judge Story's own 
pen. In the third volume of Peters’s Su- 
preme Court Reports, will be found an 
‘Obituary’ of Judge Washington, which is 
made up, in part, of a notice written by 
—— Story. And this is the language 
used hy the latter in speaking of the former: 
‘But it is as a man, that those, who knew 
him best, will most love to contemplate him. 
There was a daily beauty in his life, which 
won every heart.’ — Possibly those who in- 
troduced the sentence into the first-mention- 
ed resolutions, thought it would be imme- 
diately recognized as having had a previous 
existence and another —— but I pre- 
sume that most _— vad no such idea — 
and, especially, did not so think after the 
formal announcement by others, as given 
above, of an exclusive proprietorship in the 
resolutions.’’ 

It seems hardly fair ——almost cruel — 
to disturb the complacency of one who 
has discovered half a dozen words (half 
a line) in a set of resolutions which had 
been previously used; or to call in 
question the candor of him who denies 
the *‘exclusive proprietorship in the 
resolutions’’ for such a cause. We 
desire to do neither; but we may very 

roperly set him right in point of fact. 

e must be aware that the fairest case 
often ‘‘caves in’’ from the develop- 
ment of some material fact. The case 
of Stradling v. Stiles, in Scriblerus’s 
Reports, is familiar, where the debate 
was, whether sit pyed horses passed 
under the devise of SER Joan Sware 
of Swale-Hall (n Swale-Dale, fast bp 
the riber Swale, of “all his black and 
white horses.”” After judgment for the 
plaintiff, a motion in arrest was made 
on the ground “that the pyed horses 
were mares ; and thereupon an inspec- 
tion was prayed.” 

Now, the six remarkable words, which 
our writer says were “‘ written long 


ago by Judge Story’s own pen,’’ upon 
which fact his whole difficulty seems 
to hang, are fairly entitled to claim a 
much more ancient paternity, to wit: 
that of William Shakspeare, from whom 
both Judge Story and the authors of the 
resolution derived them. We have the 
best authority for knowing that the lat- 
ter did not recollect that they were used 
in the third volume of Peters, if indeed 
they knew the fact; and both they and 
Judge Story undoubtedly considered 
the expression referred to as having 
passed into common use, and too famil- 
iar to educated men to be treated as a 
quotation. 

In Othello, act 5, scene 1, Iago ex- 
claims : 

. . . .« IfCassio do remain, 
He hath a dai/y beauty in his life, 
That makes me ugly. 





Mot ch-Pot. 
Tt seemeth that this word hotch-pot, is in English a pudding, 
for in this pudding is not commonly put one thing alone, but 


one thing with other things put together. — Littleton, § 287, 
176 a. 

We are permitted to make the following 
extract from an English barrister to a mem- 
ber of our own bar: — “ You will grieve at 
the loss of Tindal. His legal knowledge, 
his suavity and scholarship made him a con- 
summate chief for his court. He lacked 
that vehemence in his hatred of meanness 
and oppression, which makes Denman such 
an able officer, for the control of the magis- 
tracy and the vindication of public rights. 
I dare say, that, in professional competence 
and the desire to accommodate the bar and 
the suitors, Wilde will be unobjectionable ; 
but he has none of the winning accomplish- 
ments of Tindal. The new government have 
made a most creditable appointment in pro- 
moting Williams. His legal reputation is 
well known to you, and he has been too 
much devoted to his profession to be a _polit- 
ical yea It is only for his legal and 
moral qualifications, (for his is a manly and 
honorable character,) that he has been pro- 
moted; and the selection redounds the more 
to the honor of the government, inasmuch as 
they had men amongst their parliamentary 
supporters, (for instance, the attorney and 
solicitor and Watson, now in parliament, 
and Murphy and Talford, who have been,) 
against the appointment of any of whom 
no professional objection could be urged, 
although Williams was the fitter.” 


We have received the second number of 
the Pennsylvania Law Journal, new series. 
There is a manifest improvement in the 
work as respects its general appearance. It 
was always highly valuable to practitioners 
in Pennsylvania. It now promises to be 
useful and interesting to the profession 
throughout the Union. 
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INSOLVENTS IN MASSACHUSETTS. 


Several distinguished gentlemen have re- 
cently died in England, notices of some of 
whom we hope to be able to publish hereaf- 
ter. The death of Sir John Williams, of the 
Queen’s Bench, created a strong sensation. 
His classical and legal attainments were of 
a high order, and his many amiable and ex- 
cellent qualities had earned for him univer- 
sal respect. Sir Charles Witherell was 
thrown from his carriage in August last, 
and soon afterwards died at the age of twen- 
ty-six. He was a man of great ability and 
varied attainments, and took an active part 
in the fiercest struggles of political life at a 
period of intense excitement. The record- 
ership of Bristol, which became vacant by 
his death, has been conferred on R. B. 
Crowder, Esq., @.C. Mr. Valentine Lee, 
of the Oxford Circuit, whilst out shooting 
on October 13, was seized by a pain in the 
heart and died in twelve hours, at the age of 
forty-two. Mr. William Bond, one of the 
magistrates of the Westminster police court 
and recorder of Poole and Wareham, died on 
October 11, from disease of the lungs. Mr. 
M. Short has succeeded him in the office of 
police magistrate. 


The Western Law Journal for December 
opens with an elaborate review by Senator 
Morehead, of the authorities, British and 
American, on the question, whether a court 
can, by the common law, discharge a jury, 
in a capital case, without the consent of the 
prisoner. This is followed by a part of the 
charge of the chief justice of New Jersey, in 
the late trial of Spencer, the running title 
of which is emphatic if not euphoneous — 
“ Charge of Hornblower.” There is also an 
interesting account of the proceedings ata 
recent meeting of the Cincinnati bar on Ju- 
dicial Reform. This work is edited with 
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distinguished ability and success by Messrs 
Walker and Coffin. 


At the last term of the court of common 
pleas in Boston, Chief Justice Wells took 
occasion to comment upon the loose practice 
of the bar in relation to specifications of de- 
fence, and to state that hereafter, under the 
new rules, defendants would be held to give 
a full and complete statement of the facts 
upon which they would rely at the trial, 


The Lives af Twelve Eminent Judges of 
the last and present Century, by William C. 
Townsend, ksq., M. A., Recorder of Mac- 
clesfield, is the title of a book recently pub- 
lished in London. It is made up of the 
Lives of judges which appeared at intervals 
in the Law Magazine. 


Mr. Robb, the gentlemanly and accom- 
plished clerk of the circuit court of the Uni- 
ted States for the first circuit, has got up a 
very neat edition of the rules of that court, 
which can be obtained by the Bar on appli- 
cation at the clerk’s office, or of Little and 
Brown. 


Atthe late term of the court of common 
pleas in Boston, two cases were tried, in- 
volving the same facts and argued by the 
same counsel. The defence was infancy. 
In one case the jury found for the plainti ; 
in the other for the defendant. 


Mr. Greenleaf’s recent work on the Tes- 
timony of the Evangelists is to be republished 
in England. 


Mr. Theodore Sedgwick, of New York, 
has in press a work on the Rule and Law of 
Damages. 


Insolvents in Massachusetts. 














Name of Insolvent. Residence. | Occupation. |r Proceedings: Name of Master or Judge. 
Adams, John W. Lowell, |Tin Plate Worker, | Oct. 12, {Josiah G, Abbot. 
Adams, Francis, Roxbury, | Merchant, Nov. 18, |Sherman Leland. 
Alden, Henry A. Randolph, ‘Shoemaker, “ 9, [Sherman Leland, 
Badger, James M. Chelsea. Provision Dealer, Oct. 29, |Ellis Gray Loring. 
Bailey, Oran, Newburyport, Mason, Nov. 17, |John G. King. 
Batchelder, Augustus, | Boston, Provision Dealer, «10, {Ellis Gray Loring. 
Benson, Danforth, Jr. Pelham, Day Laborer, « 21, |Mark Duolittle. 
Blanchard, Walter, Wilmington, Trader, ** 30, |George W. Warren. 
Boole John, 

Boole, Leonard H. Beston, Ship Builders, “25, |Bradford Sumner. 
Boole, Francis J. A. A 

Bourne, Elisha et al. New Bedford, Merchants, « ~—30, |John H. W. Page. 
Braley, Leonard H. Boston, Stable Keeper, 72, «=| Bradford Sumner. 
Briggs, Charles M. Brookline, Merchant, * 11, |George 8. Hillard. 
Brown, Francis, Watertown, Laborer, « 19, |George W. Warren. 
Butterfield, John C. Wayland, Cordwainer, «18, | Nathan Brooks, 
Cady, Francis A. Adamns, Merchant, “11, |Franklin O, Sayles. 
Capen, Peter, Canton, Boot Crimper, *¢ 28, =| Aaron Prescott. 
Chase, Mervin W. et al./Fitchburg, Manufacturers, “13, | Henry Chapin. 
Chillis, Seth, racut, Yeoman, Oct. 16. \Josiah G, Abbott. 

































































432 INSOLVENTS IN MASSACHUSETTS. 
Name of Insolvent. , ; 
acnatnens # a "Residence Occupation. of Proceedings. Name of SMastorer Jutge 
Chellis, Ezekiel, Lowell, iGernent Soaps ; - - 
Child, Thomas, Westbo.0’, lieak Semadbatares Now o J. G. Abbott 
Cloyes, Nathan, Worcester, Shoe Dealer ‘ "3 |Heary Chapin. 
Coeckly, Jeremiah, Boston, iGrocer ° aoe iB. PF. Thomas. 
Comer, George N. Cambridge, Accountant “ 7 |Bradford Sumner. : 
Colburn, Franklin, Fitchburg, Carpenter . « so | ‘Bradford Sumner. : 
Cummings, Daniel G. Boston, | Hack Driver bee ie lisane Davis. 3 
Cunningham, Joseph etal./Seekonk, Railroad Conteactes 9 |Bradford Sumner. : 
Davenport, Oliver G. Boston, Trader itre ’ 2 = ‘Oliver Prescott. : 
Davidson, Peter, Sterling, eneeamn | ge Jo? [Willard Phillipe. : 
Derby, Thomas, Roxbury, i iecenatinn . te jIsaac Davis. : 
Dewey, Moses, Wendeil, ‘ehorer, Sent. 21. Sherman Leland. } 
Dillingham, James 8. Worcester, Trader, Now. 1 ‘Rich’d E. Newcomb. 
Dorr, Perkins H. Lynn, Cordwainer te rg Ellis Gray Loring. 
Evans, Hale, j Sent i , > |John G. King. 
Pomebtee, deni et a +a eee “ 23, ‘Gradford Sumner. : 
Pls. wh . ’ ¢ i ] » “ 7 , > - 
Fiske, Benjamin, Somerville, B° Pp oe ™~ } ta >» | George W. Warren. 5 
Flint, Lawrence, Boston, le ‘abinet Maker | « 12 George W. Warren. . 
Gage, Frederick, Boston, lc ale Reaiee «| Bradford Sumner. 
Gage, Putnam F. Boston, ‘Merchant, “« 4 |Bradford Sumner. 
Gale, Richard W. et al. |Boston, ee ar og’ [Bradford Eumner. 
Gleason, Horace L. Worcester, Shuttle Maker aa ee 8. Hillard. 
Graves, Jacob A. Lynn, ‘Shoe Manufacturer « o | isaac Davis. 
Hanson, Moses P. Chelsea ‘Dentist , “ 0 John G. King. 
Hardy, John W. Springfield, Trader. a - | Bradford Sumner. 
Hawes, William W. Stoughton, [Boot Manufacturer « 13. [Otiver B. Merrie. 
Hersey, Noah, Quincy, [Master Ms - ’ wr my David A. Simmons. 
Holmes William C. et al. |[Boston, lk meowetal " ty —, Nath’! F. Safford. 
Holt, Charles, Reading ecemee ams es. . [Brodtera Sumner. 
Hopkins, W. H.etal. | 'faunton, eden, | 1, 4» [George W. Warren. 
Hiomes, John et al. W. Cx het - | : h | 9, | Horatio Pratt. 
’ +» Vamor dge, Manutacturers “ ) " 9 , 
Houghton, George W. Cambridge, Merchant | « 44 George W. Warren. 
Howiand, Frederick P. |New Bedtord, Trader, a Ellis Gray Loring. 
F Hunt, Hiram, Boston, Hee -eee S .- aoe /Oliver Prescott. 
; Hudson Samuel A. Boston, ‘Merchant Tailor “ 1G Bradford Sumner. 
i Jones, William H. Boston, agin “ 12. Ww illard Phillips. 
if . Kempton, Francis A. New Ledford, nen “1 Bradford Sumner. 
in| Lawrence, Alhert C. Boston, \Prano Forte Maker “ 16 [Oliver Prescott 
Lincoln, Gama’l Jr. et al.) New Bedford ‘Merchant, — . . a Bradford Sumner. 
Lyman, Augustus et al. |Boston, ; | Merchants “ 18° John H. W. Page. 
ee Manuel, Willard et al. Mansfield, \Railroad Contractor “ 9 | George 3. Hillard. 
& Marcy, George A. Millbury, Tailor, : "| « of Gliver Prescott 
| Maynard, Charles B. Rutland, /Teamster an Henry Chapin. 
, | Millett, Israel, Stoughton, | Boot Shemeteatusse “ 43° lIsane Davis. 
i Moore, Jacob F. Boston T . ’ % |D. A. Simmons. 
: - , rader “ 20, | . : 
2 | Morrison, Samnel, Somerville, rader. “ O08 |Bradford Sumner. 
Nelson, George M. Georgetown, ‘Shoe Manufacturer “ QI pea W. Warren. 
: Norcross, Loring et al. Beston, | Merchant . « ie John G. King 
i Osborn, Andrew P. Boston, Merchant. - Ee \George S. Hillard, 
Parker, ‘Timothy T. Marlborough Vosuen 4 o 2 ‘Bradford Sumnez. 
Parker, Francis J. Roxbury, Trader,” we 322 [Nathan Brooks. 
Patten, Thomas H. et al. |Boston, Sentient ie 36, /Willard | Pantigs. 
Peakes, Benjamin. F. Roston, Victualler iH — George 8. Hillard. 
Peirce, Job C. Boston, en” 9) | Bradtord ‘Sumner. 
Pike, ‘Thomas, Boston, lstester. «16, | Willard Phillips. 
Pote, Robert P. Boston, ee, Pe 29, | Bradford Sumner, 
Putney, John B. Petersham, iieemeen ' - - Bradford Sumner. 
Richardson, Stephen N. |Lynn, Shoe Mannfacture | 6 oR | Walter A. Bryant. 
Richardson, Geo. W. H. | Worcester, eemmakshe ee a David Roberts. 
Ripley, Anne et al. Boston, Wiles, fe = @ isaac Davis. 
Robinson, Edwin J. Boston, Caementer | a en’ \George 8S. Hillard, 
Runnells, Warren, Fall River, “pe set : - a {Bradford Sumner. 
Russell, Hannah et al. Boston, Mitliner, a a \Charlea J. Holmes 
Saunders, George, Jr. Rockport, Fisherman “ = |George 8. Hillard. 
Sawyer, Samuel, Boston, Laborer P “ Th Jobe G. King. 
Steele, Azel E. et al. Boston, Housewright “ . » [Bradford Samner. 
Stowell, Richard B. Dartmonth, Shipwright, — “ a Bradford Sumner. 
Stratton, Josiah B. etal. | Fitchburg, | Manefactarer ‘“ 13 Oliver Prescott. 
Suell, Lorenzo D, Boston, Painter , - 93 Henry Chapin. 
Taft, Adna, Douglas, inaholder a Bradford Sumner. 
Tarlton, James, Lowell, Trader, ia 21, |Henry Chapin. 
T hresher, Constant B. Oakham, Yeoman N - — aia S. euaeil. 
Webster, Joseph K,. Canton, ’ ov. =, Benj. F. Thomas, 
Wilson, Charles PF. Worcester, Pookbinder a 1, D. A. Simmons, 
Wingate, John H Boston, Housewri sht “ 4, fenry Chapin. 
Winslow, Philip 8. Boston, Meschante : id 21, Ellis Gray Loring. 
Woodbury, Isaac et al. Boston, Verchant. of 27 George 8. Hillard. 
Wood, Matthew PF, et al. |Boston, Merchant. 25, seorge 8. Hillard. 
Wood, George P. Chelsea Shve Deal a nee eee. 
' " oe, “ 19, (Bradtord Sumner. 











